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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United S'tataes for the | 

District of Columbia 

Civil Action No. 4666 

John E. Laughlin James J. Laughlin Plaintiff 

vs. 

F. W. Berens Defendant 

United States of America, 

District of Columbia, ss: 

BE TT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers iwere 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed November 4 1939 

In the District Court of the United States for the District 

of Columbia 


Civil Action No. 4666 

John E. Laughlin 1011 N. H. Ave. N. W. Washington, fc>. C. 

Plaintiff 

vs. 


F. W. Berens, 1627 K. St. N. W. Washington, D. Cl 

Defendant 

\ 

Complaint for Injunction , Accounting and Other Belief 

The complaint of John E. Laughlin shows unto the Court 
the following: 


1— He is a citizen of the United States and a resident of 
the District of Columbia. 

2— The defendant is a citizen of the United States land 

a resident of the District of Columbia. ! 


i 
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3—That in the spring of 1937 plaintiff with his sister ar¬ 
ranged tlirough the defendant for the purchase of premises 
‘2244 Cathedral Avenue Northwest in the District of Colum¬ 


bia—the defendant acted as loan correspondent for the 
Federal Housing Administration and the insurance com¬ 
pany advancing the funds secured by a note. 

4—That at the time of the transfer of the property re¬ 
ferred to there was paid by the plaintiff approximately 
$2500.00 as the initial payment; the balance to re]')resent a 
certain deed of trust to be paid off monthly through the of¬ 
fice of the defendant. 


5—That due to financial difficulties the payments became 
delinquent in the early part of 1939 and foreclosure pro¬ 
ceedings were threatened. At that time the payments were 
three or four months delinquent and sale at auction 
2 was set for March 27,1939. 

fi—That on March 27, 1939 in order to prevent a 
foreclosure sale the defendant, plaintiff’s sister, plaintiff’s 
brother and plaintiff entered into an agreement whereby the 
premises would be deeded to defendant by plaintiff and his 
sister Gertrude Laughlin and as a part of such agreement 
defendant and James J. Laughlin were to enter into an 
agreement whereby the said James J. Laughlin was to lease 
ihe premises from the defendant and to pay therefor a 
rental of $100.00 per month. 

7—That at the time of this agreement the monthly pay¬ 
ments to be paid through the office of the defendant ap¬ 
proximated $84.00 per month which figure included taxes 
and certain other expenses. 

S—That with respect to the agreement referred to in par¬ 
agraph (j between the said James J. Laughlin and the de¬ 
fendant it was part of the agreement that the sum of 
$100.00 was to take care of the monthly payments that de¬ 
fendant would be required to make and the difference to 
accrue to the benefit of the said plaintiff’s account to the 
end that something could be credited to the delinquent pay¬ 


ments. 


9—That it was also a part of the said agreement re¬ 
ferred to in paragraph 4 that as soon as plaintiff’s finan¬ 
cial situation improved as well as the financial condition 
of plaintiff’s brother that defendant would convey the 


j 

I 



LAUGHLIN, ET AL. VS. BERENS. 


3 


property back to plaintiff and plaintiff’s sister. Ijt was 
understood that this was to be done within one year from 
the making of such agreement. 

10— That in pursuance of agreement referred to iji par¬ 
agraph 6 the said premises were conveyed by Jojin E. 

Laughlin and Gertrude Laughlin to the defendant 

3 and at the same time there was an agreement en¬ 
tered into between defendant and James J. Laughlin 

by the terms of which the said James J. Laughlin vjas to 
pay to defendant the sum of $100.00 per month until the 
said James J. Laughlin was able in conjunction with 
tiff to again finance the premises. 

11— That the agreements referred to in paragraph 6 were 
made after consultation with and approval of defendant’s 
counsel Charles T. Clayton who was acquainted with all 
details of both transactions. 

12— That defendant on October 3, 1939 through his pres¬ 
ent counsel Elmer E. Cummins informed plaintiff’s brother 
that defendant would abide bv the terms of the agreement 
referred to in paragraph six of this complaint upon tender 
of the amount then due—which was stated bv Mr. jCum- 
mins to be approximately $800.00 and which would bover 
all payments until after January 1, 1940. 

13— That defendant is now attempting to violate the 
terms of said agreement referred to in paragraph (j> and 
is attempting to oust the said James J. Laughlin froijn the 
premises through proceedings in Municipal Court. 

14— Plaintiff says that although defendant occupies po¬ 
sition of a landlord he has expended nothing upon repairs 
to premises at 2244 Cathedral Avenue X. W. nor expended 
anything toward maintenance—thus tacitly admitting the 
status as referred to in paragraph six of this complaint. 

15— Plaintiff says that unless the relief sought in this 
complaint is granted plaintiff will sustain an irreparable 
loss and all his equity in the premises will be lost. 

16—Plaintiff asks that the court refer this miatter 

4 to the Auditor of this court in order that testimony 
may be taken to the end that justice may be meted 

out to all parties to this suit. 
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Wherefore plaintiff prays: 

1—That rule to show cause issue from this Court com¬ 
manding defendant to appear and show cause, if any he 
lias, why the relief sought should not be granted. 

"2—That restraining order issue preventing defendant 
from proceeding further in Municipal Court with ouster 
proceedings or in any further attempt to evict the brother 
of plaintiff from the premises at 2244 Cathedral Avenue 
in the District of Columbia. 

3— That upon final hearing an order issue enjoining de¬ 
fendant from attempting to oust the brother of plaintiff 
from the said premises. 

4— That this cause be referred to the auditor of this 

Court to the end that testimony mav be taken in order that 

• •> 

the rights of all parties may be settled. 

”)—That the court issue an order establishing plaintiff’s 
equitable lien upon the premises located at 2244 Cathedral 
Avenue in the District of Columbia. 

(>—That the court issue an order requiring defendant to 
adhere to and perform agreement made on March 27, 1939 

7—And for such other and further relief as the circum¬ 
stances of the case may require and that to the court may 
seem just and proper. 

JOHN E. LAUGHLIN 
by JAMES J. LAUGHLIN 
A tty. 


Subscribed and sworn to before me this 4th dav of Nov. 


1939 


KATHERINE KALLIVAS 
(Seal) Notary Public , D. C. 

JAMES LAUGHLIN, 

Counsel for Plaintiff. 


o 


Rule to Show Cause 


Filed November 4 1939 

* # • 

Upon motion of the plaintiff and after reading the com¬ 
plaint filed in this cause it is by the Court this 4th day of 
November, 1939 

Ordered that the defendant F. W. Berens be and he 
hereby is commanded to appear in this Court on the 14th 
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day of November, 1939 at ten o’clock A. M. to show cjause 
if any he has why the relief sought in the complaint should 
not be granted. 

By the court 

F. DICKINSON LETTS 
Justice 

Marshal’s Return 

Served a copy of the above rule on the defendant, Fj. \V. 
Berens 11-6-39, Personally John B. Colpovs, U. S. Marshal 
in and for the Dist. of Columbia By E. Carusi 
U. S. Marshal K 

6 Affidavit of Notice 

Filed November 7 1939 

* * # 

James J. Laughlin being lirst duly sworn deposes | and 
says that on November 7, 1939 at about 10:00 A. M. he Noti¬ 
fied counsel for defendant (Mr. Clark) that he would (pre¬ 
sent to this Court an order to restrain the United Stjates 
Marshal from proceeding with execution of writ of resti¬ 
tution in case of F. W. Berens v James Laughlin, Muni¬ 
cipal Court No. 834730 but said counsel said he would pay 
no attention to such notice. This notice was given in the 
presence and in the hearing of Judge Armond \Y. Scott of 
the Municipal Court. Upon leaving the court rooip of 
Judge Scott affiant again approached the said counsel (jMr. 
Clark) and asked him to acknowledge service upon facte of 
petition for restraining order and to endorse upon facte of 
proposed order for such restraining order his acknowledg¬ 
ment of service. The said counsel then stated that) lie 
would ignore said order and refused to acknowledge jser- 
vicc or to endorse upon said order his indication of serjvicc 
but said counsel refused to do so with the statement “Ij am 
not acknowledging anything”. 

Affiant savs therefore that said counsel had notice as| re- 
quired by Rule 65 of the Rules of Civil Procedure. 

JAMES J LAUGHLIN' 

Subscribed and sworn to before me this 7th day of [No¬ 
vember, 1939 

LILLIAN A. TRAMMELL ! 
Notary Public, DC 




(Seal) 
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7 Order Restraining Execution of Writ of 

Restitution 

Filed November 7 1939 

$ # * 

Upon motion of the plaintiff and it appearing to the 
Court that irreparable injury will result if the status quo 
is not maintained until hearing by the Court of rule issued 
on November 4, 1939 it is by the Court this 7th day of No¬ 
vember, 1939 

Ordered that John B. Colpoys, United States Marshal be 
and he hereby is restrained from executing writ of restitu¬ 
tion in the cause entitled Municipal Court No. 834730 F. W. 
Berens versus James J. Laughlin pending further order 
of this Court and it is further 

Ordered that this restraining order is conditioned upon 
plaintiff furnishing bond in the amount of Five hundred 
(500.00) dollars 

Bv the court 
•> 

F. DICKINSON LETTS 
Justice 

Signed at 
1 :30 O’clock P M 

Served John B. Colpoys, U. S. Marshal, by serving C. 
Michael Kearney, Chief Deputy Marshal, personally this 
7th day of November, 1939, by giving in hand a true copy 
of the above restraining order. 

A MAGRUDER MACDONALD 
Coroner , District of Columbia 

S Answer of the Defendant to Plaintiff's Complaint 
and to the Rule to Show Cause Issued Herein and 
Motion to Dismiss Plaintiff's Complaint and to 
Deng the Relief Sought in the. Rule to Show Cause 

Filed November 10 1939 

Tn reply to the complaint filed by the plaintiff requesting 
an injunction, accounting and other relief, your respondent 
respectfully represents unto this Honorable Court as fol¬ 
lows : 
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1. Ill answering Paragraph 1, the defendant stated that 
he does not have sufficient information as to whether or not 
the allegations set forth therein arc true, and therefore he 
neither admits nor denies same. 

2. In answering Paragraph 2, your respondent sjtates 
that he is a citizen of the United States, but denies that he 
is a resident of the District of Columbia, but in lieu there¬ 
of is a resident of the State of Maryland. 

3. In answering Paragraph 3, the defendant admits that 
portion of the paragraph relating to the plaintiff and his 
sister, Gertrude, purchasing the premises named therein 
during the spring of 1937, but denies each and every other 
allegation and averment contained therein, and recites to 
the Court the true facts as follows: 

That he did not act as a loan correspondent for the Fed¬ 
eral Housing Administration, but in lieu thereof, he deted 
as a loan correspondent for the Security Mutual Life In¬ 
surance Company of Binghampton, New York, for thcjsole 
purpose of obtaining mortgage loans and taking the neces¬ 
sary stops in having them insured under the tcirms 
9 of the Federal Housing Act. The defendant further 
states that there is no such person or personp in 
existence as a correspondent or correspondents for' the 
Federal Housing Administration. 

4. This defendant can neither admit nor deny the plain¬ 
tiff's allegation as to the payment by him of the approxi¬ 
mate sum of Two Thousand Five Hundred Dollars ($2,500) 
as the initial payment on the aforementioned premises, as 
he is without knowledge as to the original seller of the 
property in question, from whom the plaintiff purchased 
same: that in the event there was any agreement between 
plaintiff and the original seller of the property, this jde¬ 
fendant does not have knowledge in any respect as to any 
initial payment, but merely acted as an agent for the here¬ 
inbefore mentioned insurance company to obtain a loan jfor 
the plaintiff and the plaintiff’s sister, which would enable 
them to purchase the aforesaid property. This defendant 
admits that a certain deed of trust note was to be paidl by 
virtue of monthly payments through his office, and further 
states that the aforesaid payments as mentioned in the s'pid 
deed of trust note were very seldom paid on their due d^te 
as will be more fullv set out hereinafter. 
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5. In answer to Paragraph 5, this defendant admits that 
the financial difficulties of the plainitff were such that dur¬ 
ing the early part of 1939 payments became delinquent, 
and admits foreclosure proceedings were contemplated, 
and that a sale by auction was set for March 27, 1939, as 
a result of the plaintiff’s failing to pay numerous overdue 
monthly installments in accordance with the aforemen¬ 
tioned deed of trust. Further answering in order to enable 
the Court to be conversant with the true facts prior to the 
aforementioned auction sale on March 27, 1939, your defen¬ 
dant states that the plaintiff had only been in possession of 
the premises as a result of the aforesaid deed of trust for 
less than seven months before he became delinquent in his 
monthly payments as set forth in said trust, and that from 

July, 1937 up to- March 27, 1939, the plaintiff made 
11) various delinquent payments in the approximate 
manner as follows: 

(a) That the plaintiff’s payments for the months of 
July, August, and September, 1937, were paid to the defen¬ 
dant on September 28, 1937. 

(b) That payments for the months of January and Feb¬ 
ruary 1938, were paid on February 28, 1938. 

(c) That the payments due on said trust for March and 
April, 1938, were paid on May 3, 1938. 

(d) That the monthly payment due on May 1, 1938, was 
paid on January 24, 1939. 

(e) That the payments due for June, July, and August, 
1938, were paid on August 25, 1938, at which time he also 
paid the September payment. 

(f) That the payment due as of December 1, 1938, was 
paid on January 24,1939. 

(g) That since January 24, 1939, he has not, nor has 
anyone for him paid any amount whatsoever toward the 
said deed of trust note. 

6. In answering Paragraph 6, the defendant admits that 
portion of said paragraph which relates to the plaintiff and 
his sister, Gertrude, deeding the property over and unto 
this defendant in order to save the cost of a foreclosure 
sale, and that this conveyance was entered into at the spe¬ 
cial instance and request of the plaintiff and his sister, 
Gertrude, and that at said time the plaintiff and his sister, 
Gertrude, did convey over and unto the defendant, F. W. 
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Borens, in fee simple, subject to the deed of trust, all right, 
title, and interest that they had in said property. The de¬ 
fendant denies all other allegations with the exception of 
that portion which relates to the defendant giving one 
James J. Laughlin a monthly agreement on said premises, 
and states the true facts to be as follows: 

That the entire transaction respecting the conveyance 
from the plaintiff and his sister to this defendant, 
.11 and the monthly agreement signed and sealed by this 
defendant and one James J. Laughlin, was handled 
by Charles T. Clayton, Esquire, who, at that time,[was 
counsel for this defendant; that the monthly agreementj was 
given by this defendant to James J. Laughlin, at his [spe¬ 
cial instance and request, and that the said James J. Lalugh- 
lin was a stranger to the deed of trust transaction, his name 
not appearing thereon; and the defendant has attached a 
true copy of this monthly agreement to his answer and 
prays that it be considered a part hereof; that the said 
James J. Laughlin who is not a party to this suit, hap on 
numerous occasions failed and refused, as a tenant, to pay 
rent due as set forth in said monthly agreement; thajt he 
has on numerous occasions appeared in the Municipal Cpurt 
as the tenant of this defendant, wherein the defendant, 
F. W. Kerens, was named as the landlord; that it was nec¬ 
essary for this defendant to file suit in the Municipal C<j)urt 
versus James J. Laughlin, as a result of the said monthly 
agreement by reason of his default in payment of rent on 
May 31, 1939, June 28, 1939, and July 29, 1939, that at dach 
time he defended his interests in said Court as a tenant by 
reason of the monthly agreement hereinbefore referred j to; 
it was also necessary for this defendant to file suit vefisus 
the tenant, James J. Laughlin, who is mentioned in this 
original complaint on August 29, 1939, as a result of Janies 
J. Laughlin’s default in payment of rent under s'aid 
monthly agreement, and the Municipal Court records indi¬ 
cate that judgment was entered against him on September 
11, 1939, that a stay of execution was extended him uhtil 
September 16, 1939; that a writ of restitution issued verpus 
him as a tenant on September 18, 1939; that under date! of 
September 21, 1939, the said James J. Laughlin filed a mo¬ 
tion to stay execution of said writ of restitution, a motjon 
to set aside judgment and to quash the writ; that said mo- 
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tions were denied and on September 29, 1939, be 

12 filed a plea of title and an undertaking with his plea 
of title; that the trial Court ruled that the bondsman 

appearing therein was insufficient, and overruled his plea 
of title, and immediately subsequent thereto, the said James 
.1. Laughlin paid his rent as a tenant besides the Court costs. 

In further answer this defendant states that immedi¬ 
ately subsequent to the deed’s being delivered to this de¬ 
fendant’s attorney, Charles T. Clayton, as set forth under 
date of March 27, 1939, and immediately subsequent to 
James J. Laughlin’s signing the aforementioned 30-dav 
agreement as tenant, the said James J. Laughlin informed 
the said Charles T. Clayton that he, James J. Laughlin, ex¬ 
pected to obtain a counsel fee in the sum of One Thousand 
Dollars ($1,000) or One Thousand Five Hundred Dollars 
($1,500) within the next ten days, and asked the said Mr. 
Clayton to the effect that in the event lie did obtain the 
money within the aforesaid time, would it be possible for 
his brother and sister to obtain the property back; that Mr. 
Clayton’s reply to this request of the said James J. Laugh¬ 
lin, was to tlie effect in substance that the said Charles T. 
Clayton merely mentioned that this defendant probably did 
not want the property: that this defendant, F. W. Berens, 
has never entered into any agreement whereby he would re¬ 
convey the property to the plaintiff and the plaintiff’s sis¬ 
ter, Gertrude, or the said James J. Laughlin, and that 
Charles T. Clayton, Esquire, who was attorney for this de¬ 
fendant at said time, has never promised the aforesaid par¬ 
ties that it would actually be possible to reconvey the prop¬ 
erty, nor has lie entered into any agreement to reconvev 
the property to the aforesaid persons. 

7. In answering Paragraph 7, this defendant states that 
the approximate sum of Eighty-four Dollars ($84.00) was 
the monthly payment to be made as a result of the original 
deed of trust, and that this monthly sum would include 
taxes and certain other expenses. 

13 8. In answering Paragraph 8, this defendant de¬ 
nies each and every allegation therein, and respect¬ 
fully submits that he has set forth in his answer to Para¬ 
graph 6 the true facts as to the conveyance of the property, 
and the monthly agreement with James J. Laughlin as ten¬ 
ant, and further states that the sum of One Hundred Dol- 
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lars ($100) is a fair and reasonable rental for the premises 
in question. 

9. In answering Paragraph 9, this defendant denies! each 
and every allegation and averment contained therein, j 

10. In answer to Paragraph 10, this defendant denies 
each and every allegation contained therein, and respect¬ 
fully refers the Court to this defendant’s answer as set 
forth in Paragraph 6. 

11. The defendant specifically denies each and everjy al¬ 
legation and averment contained therein. 

12. The defendant specifically denies each and every al¬ 
legation contained therein. 

13. This defendant specifically denies that he now is at¬ 
tempting to violate the terms of any agreement, but injlieu 
thereof is endeavoring to obtain possession of promises 
2244 Cathedral Avenue, Northwest, in the District of I Co¬ 
lumbia, by virtue of a certain judgment entered in the jMu- 
nicipal Court in favor of this defendant versus Jamejs J. 
Laughlin, for his failure to pay rent which was due jand 
owing by the said James J. Laughlin as a tenant, as a 1 re¬ 
sult of the monthly agreement which was signed and sealed 

bv this defendant and James J. Laughlin; that said rent as 
* • • ^ ^ 
set forth in the complaint of the Municipal Court has not 

been paid, nor has it been tendered with all other costi to 
date, that this defendant is merely endeavoring to obtjain 
his property as a result of the finding of the Municipal 
Court, which is a Court of competent jurisdiction, havjing 
jurisdiction of all matters pertaining to landlord and ten¬ 
ant cases; that the said James J. Laughlin is estopped from 
denying that he is a tenant, and that this defendant 
14 is his landlord, taking into consideration the copyj of 
the monthly agreement attached hereto, and prated 
to be a part hereof; that the judgment of the Municipal 
Court is still in full force and effect, and has not been feet 
aside, nor has any appeal been taken there from. 

14. In answering Paragraph 14, this defendant admits 
that he has acted, and now occupies, and has for a lopg 
time heretofore occupied the position of landlord in respect 
to this property; he admits that he has not expended ahv 
money for repairs to said premises, and further states 
that he has not been called upon to expend any money for 
repairs, and that the present tenant, James J. Laughlijn, 
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has not requested any repairs since March 27, 1939, this 
being the date on which the monthly agreement was en¬ 
tered into by this defendant, and the said James J. Laugh- 
lin. 

15. This defendant states that the plaintiff is not en¬ 
titled to any relief in that the plaintiff has no interest in 
this property; that he and his sister, Gertrude, deeded to 
this defendant their entire interest, and have not paid any 
money on said property since January 24, 1939; that the 
courtesy extended the said James J. Laughlin was a sepa¬ 
rate and different transaction than the consummation of 
the agreement by the plaintiff and his sister, wherein they 
absolutely deeded all of their right, title, and interest in 
said premises to this defendant; that by virtue of the fact 
that the plaintiff has no interest in the property, he cannot 
sustain any irreparable loss, and be deprived of any equity 
in the premises. 

16. In answering Paragraph 16, this defendant states 

that all of liis books are audited once a vear bv a Govern- 

• • 

ment Certified Public Accountant employed by the Federal 

Housing Administration: that he personally employs a 

Certified Public Accountant, one Paul Blocher, who 

15 is available to testifv as to the correctness of anv 

• ■ • 

and all books pertaining to the defendant’s business; 
that there is no necessity of having this matter referred 
to the auditor of this Court, as this defendant’s books are 
open to the Court at any time, for examination, and there¬ 
fore respectfully submit that to refer this matter to the 
auditor of this Court would, in reality, bring forth further 
delav in the hearing of the issues of this case. That if the 
Court deems it advisable to refer this matter to the auditor 
of the Court, the plaintiff should deposit in the registry of 
the Court a sufficient amount to cover all costs taxable as 
a result of said reference. 

Motion to Dismiss 

And further answering by way of motion to dismiss, 
tin* defendant moves this Honorable Court to dismiss the 
complaint filed herein for the following reasons: 

1. That the complaint does not state a cause of action 
upon which the relief sought may be granted, in that the 
said title to said premises is unconditionally and absolutely 
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in the name of this defendant, and this, the said defendant 
is ready to verify at the hearing of the plaintiff’s ride to 
show cause. 

2. The plaintiff and his sister Gertrude herein, djd on 
the 27th day of March, 1939, unconditionally convey for a 
valuable consideration to the said defendant their ejntire 
interests in the aforesaid property in fee simple, and that 
the said complaint filed herein is not for the benefit of the 
said plaintiff John H. Laughlin, but that the same has 
been filed by James J. Laughlin, the attorney in this cause 
for the purpose of delay and to defeat defendant’s right 
to possession of said property as evidenced in his behalf 
by a judgment obtained in the Municipal Court of theiDis- 
trict of Columbia, for possession of the said property 
predicated upon the non-payment of rent as agreed b\f the 

said James J. Laughlin, as evidenced by the certain 
16 monthly agreement filed herein as a part of | the 
answer of the said defendant. 

3. That under date of March 27, 1939, when the prenjises 
in question were conveyed to the defendant, F. AV. Beijens, 
from the plaintiff and his sister Gertrude, there was afhso- 
lutelv no agreement whatsoever wherebv the plaintiff or 
his sister would have a right to recover the property in 
consideration of James J. Laughlin or any other persons 
paying rent, as said deed was unconditional and absolute, 
with no co-lateral provisions, and this, the defendant is 
ready to verify at the hearing of the plaintiff’s rule to show 
cause, which is set before this Honorable Court on Tues¬ 
day, November 14, 1939. 

4. And for such other and further reasons as ma\ be 

• I 

presented to the Court at the hearing hereof. 

AVhereforc, having fully answered, the defendant asks 
that the plaintiff’s complaint be dismissed, and the rulcf to 
show cause be discharged and judgment be entered! in 
favor of the defendant for his costs. 

i 

(sgd) F. \V. KERENS 

District of Columbia, ss: 

F. AW Berens, being first duly sworn according to ljr.v, 
deposes and says that he has read the aforegoing answer 
to the plaintiff’s complaint, which is by him subscribed, <jmd 
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knows the contents hereof; that the statements therein 
made of his own knowledge are true, and those made upon 
information and belief, he believes to be true. 

(sgd) F. W. BERENS 

Subscribed and sworn to before me this 10th day of 
November, 1939. 

ETHEL E. GASS 

(Notarial Seal) Notary Public , D. C. 

(sgd) DOUGLAS A. CLARK 
(sgd) ELMER E. CUMMINS 

Attorneys for the Defendant 

17 Endorsed: Filed November 10 1939 

Agreement Between Landlord and Tenant 
All Rights Reserved 

Law Reporter Blank No. 66 
318 Fifth Street X. W\, Wash., D. C. 

This Agreement 

Made this 27th day of March, 1939, between James J. Laugh- 
lin of the first part, and Frederick W. Berens of the sec¬ 
ond part, all of the District of Columbia, whereby the 
party of the first part has let, and does hereby let, to the 
said party of the second part, the premises known as No. 
2244 Cathedral Avenue, Northwest, in said District (the 
same being a dwelling), by the month commencing on the 
27th day of March, A. D. 1939, at and for the monthly rent 
of One Hundred and no/100 Dollars, payable in advance, 
at 1627 K Street, X. W. that is to say, on the 27th day 
of each month as rent in advance for the ensuing month. 

And the said party of the second part has agreed to take, 
and does hereby take and hold the said premises as tenant 
by the month, at the said rent, payable as aforesaid; that 
he will pay the water rent, gas and electric bills as they 
become due, and that he will not sublet or assign the said 
premises, or any part thereof, or carry on any business 
therein except that of residence without the written con¬ 
sent of the said lessor, or use the same for any disorderly 
or unlawful purpose. 

Provided, That if the said lessee shall fail to pay the 
said rent in advance as aforesaid, although there should 
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have been no legal or formal demand for the same, orj shall 
neglect to pay the water rent, gas or electric bills, ijrt the 
time and on the day when the same shall fall due aiid be 
payable, as hereinbefore mentioned, or shall sublet or as¬ 
sign the said premises, or any part thereof, or carpy on 
any business therein except that of residence aforesaid, 
without the written consent as aforesaid, or shall usje the 
same for any disorderly or unlawful purpose, or break 
either of the aforesaid covenants, then, and in eithpr of 
said events, this Agreement, and all things herein contained, 
shall cease and determine, and shall operate as a Notice 
to Quit, the thirty days' notice to quit being herebjy ex¬ 
pressly waived. And the said lessor, his heirs and assigns, 
shall and may proceed to recover possession of saicl pre¬ 
mises under the provisions of the Code of Law for the 
District of Columbia, to regulate proceedings in cases be¬ 
tween landlords and tenants, but if no default occurs on 
the part of the said lessee, then he shall be entitled tjo not 
less than thirty days’ notice to vacate the house and prem¬ 
ises, which notice shall be given in writing, at least ten 
days'before said tenancy is intended to be terminated!, and 
the owner or agent shall be entitled to the same notice [from 
the lessee, should he desire to vacate the aforesaid house 
and premises. 

And it is Further Provided, That if, under the provisions 
of this Agreement, default be made and a compromise or 
settlement shall be made thereupon, it shall not constitute 
a waiver of any covenant herein contained. And the said 
lessee hereby agrees to deliver the house in the same order 
in which it was received, usual wear and tear, fire and 
storm excepted; and it is further agreed that no waivjer of 
one breach of any covenant herein contained shall be con¬ 
strued to waive or in any manner affect the covenants of 
this agreement. 

It is Further Agreed, That rent shall cease if the sait 
premises be destroyed by fire or any unavoidable casualty, 
so as to make them uninhabitable. 

In Testimony Whereof, We have hereunto set our hands 
the day and year first hereinbefore written. 

JAMES J. LAUGHLIN 
FREDERICK W. BEREXS 
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18 Order Joining James J. Laughlin as Plaintiff 

Filed November 22 1939 
* # * 

Upon motion of plaintiff it is by the Court this 22nd. 
day of November, 1939 ordered that Janies J. Laughlin 
be joined in this action as a party plaintiff. 

T. ALAN GOLDSBOROUGH 
Justice. 


19 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 4666 

John E. Laughlin, James J. Laughlin, Plaintiffs 

vs. 

F. \Y. Kerens, Defendant 

Amended Complaint for Injunction, Accounting, to Estab¬ 
lish Equity in Property and for Other Relief 

Filed November 29 1939 

* * 

The complaint of John E. Laughlin and James J. Laugh¬ 
lin shows unto the Court the following: 

1— They are citizens of the United States and residents 
of the District of Columbia. 

2— The defendant is a citizen of the United States and 
a resident of the District of Columbia. 

3— That in the spring of 1937 plaintiff John E. Laughlin 
together with his sister Gertrude Laughlin arranged for 
the purchase of premises located at 2244 Cathedral Avenue 
Northwest to be occupied by the plaintiff James J. Laugh¬ 
lin and his family; that under the terms of sale an initial 
purchase price of approximately $2800.00 was paid to the 
former owner by the plaintiff John E. Laughlin and his 
sister Gertrude Laughlin; the balance due under the terms 
of sale was to be taken care of by a deed of trust signed 
by John E. Laughlin and his sister Gertrude Laughlin and 
the said deed of trust was to secure a certain insurance 
company that was advancing the money represented by the 
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said deed of trust; the insurance company was represj 


20 


bv the defendant herein who acted as their agent and 

k Ad- 


ented 


were 
Harcli 
)hone 


who arranged for tin* required Federal Housing 
ministration Insurance. 

4— That under the terms of financing plaintiffs wei'C re¬ 
quired to pay approximately $83.00 to $85.00 per mionths 
and which amount was to be paid to the defendant herein 
at his office. 

5— That the required monthly payment was madejfrom 
month to month until the early part of 1939 when the, 1 pay¬ 
ments became delinquent and foreclosure proceedings] 
threatened and plaintiffs aver that defendant on 
27, 1939 called the plaintiff James J. Laughlin by tele 
and informed said plaintiff that if plaintiff John E. Ljaugh- 
lin and Gertrude Laughlin would agree to deed all! their 
right and interest in this property to the defendant that 
the defendant would immediately order the trustees t<j) stop 
the foreclosure. It was at the same time agreed b|y the 
defendant that if the plaintiff John E. Laughlin and Gert¬ 
rude Laughlin would deed the property to the defendant 
that the said John E. Laughlin and Gertrude Laughlin and 
James J. Laughlin would be permitted to recover th<{? said 
property within twelve months by paying the amouiit due 
at time of such recovery plus costs that had accrued on 
March 27, 1939. 

6— That on March 27, 1939 the defendant advised the 
plaintiff James J. Laughlin that he desired that he enter 
into a rental agreement which would stipulate tin: t the 
sum of $1200.00 was to be paid within twelve months; it 
was at that time stated by the defendant that the sum of 
$100.00 per month specified in said agreement (or $1200.00 
for a period of twelve months) would represent morej than 
a reasonable rental on said property and would be an 
amount in excess of the required monthly payments under 
the deed of trust and the amount in excess of the required 

monthly payments would accrue to the benefit pf the 
21 plaintiffs and would be credited to the delinquent 
payments. 

7— That on March 27, 1939 the property in question was 
deeded by John E. Laughlin and Gertrude Laughlin to the 
defendant as referred to in paragraph five and almost im- 
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mediately the leasing agreement as referred to in para¬ 
graph six was executed by James J. Laughlin. 

8— That after the agreement was executed by the said 
plaintiff James J. Laughlin and F. W. Berens which per¬ 
mitted the plaintiff James J. Laughlin to retain occu¬ 
pancy of said premises upon payment of $1200.00 within 
twelve months the parol agreement was entered into 
whereby the plaintiff John E. Laughlin and the plaintiff 
James J. Laughlin were to again regain title to the prem¬ 
ises within twelve months upon payment of the amount 
due at the time such reconveyance was to be effected plus 
costs that had accrued on March 27, 1939. 

9— The agreement that the plaintiffs were to obtain again 
the title to the premises in question was made to the plain¬ 
tiff James J. Laughlin by the defendant during several 
telephonic conversations on March 27, 1939: the agreement 
was also explained to the plaintiffs James J. Laughlin and 
John E. Laughlin as well as Gertrude Laughlin on March 
27, 1939 bv Charles T. Clayton who was at that time 
agent for the defendant as well as attorney. 

10— The agreement that the defendant was to convey 
the property back to the plaintiffs was also recognized 
by the agent of the defendant when on or about May 1, 
1939—about five weeks after March 27, 1939—when the 
said agent at the offices of the defendant furnished the 
plaintiff James J. Laughlin with a certain memorandum in 
writing outlining the amount then due under the terms of 
the parol agreement of March 27, 1939 

11— The defendant from the time the parol agreement 
of March 27, 1939 was made until sometime in October, 

1939 never failed to recognize the existence of said 
22 parol agreement and from time to time made in¬ 
quiry of the plaintiff James J. Laughlin as to his 
financial position and just how soon he could again have 
the property conveyed back to plaintiff John E. Laughlin 
and Gertrude Laughlin. 

12— On or about October 1,1939 plaintiff James J. Laugh¬ 
lin made request of Elmer E. Cummins at that time attor¬ 
ney and agent of defendant to obtain from the defendant 
for the benefit of the plaintiff James J. Laughlin the amount 
due at that time and in addition the total amount re¬ 
quired to make payments up to and including approximately 
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March 1,1940; the said Elmer E. Cummins later telephoned 
plaintiff James J. Laughlin that he had talked with the! de¬ 
fendant and defendant informed him that $820.00 wpuld 
take care of all payments and accrued costs and make pay¬ 
ments to and including approximately March 1, 1940;!the 
said Elmer E. Cummins made the same statement to plain¬ 
tiff James J. Laughlin the following- day and several times 
thereafter. 

13— That on October 20, 1939 the plaintiff Jamesj J. 
Laughlin had a dispute with the said Elmer E. Cummins 
and within a few days the said Cummins served plaintiff 
James J. Laughlin with a notice to vacate the premise^ at 
2244 Cathedral Avenue Northwest. 

14— That thereafter the defendant then acting upon ad¬ 
vice of the said counsel proceeded to exert all means pos¬ 
sible to defeat the equity of the plaintiffs in the said prop- 
ertv. 

15— That a certain suit was pending in Municipal Cc^urt 
to oust plaintiff James J. Laughlin from the premises at 
2244 Cathedral Avenue; that plaintiff James J. Laughlin 
knew that the matter of his equitable interest could |not 
be determined in Municipal Court filed a plea of title put 

was unable to give the bond as required by spid 
23 court; that thereafter a suit for injunction and ac¬ 
counting and other relief was filed in this court! so 
that the status might be maintained until the matter de¬ 
termined by this court; that defendant’s counsel well knjew 
that a rule to show cause had been served on defendant 
which required defendant to appear in this court on No¬ 
vember 14, 1939 to show cause if any he had why the jin- 
junction and other relief should not be granted; that le- 
fendant’s counsel Douglas A. (dark said he would disre¬ 
gard said rule to show cause and proceed with eviction; 
that the said counsel was notified that request would be 
made for a restraining order and he was asked to acknowl¬ 
edge receipt of a petition for retraining order but he wopld 
not do so and stated he would ignore same; that in disre¬ 
gard of rule to show cause he proceeded to evict plaintiff 
James J. Laughlin until a restraining order from tjiis 
court prevented him from proceeding with same. 
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1G—That defendant prior to plaintiff James J. Laugh- 
lin’s dispute with defendant’s counsel did not fail to recog¬ 
nize the parol agreement of March 27, 1939 but at the re¬ 
quest and solicitation of said counsel did endeavor to de¬ 
prive plaintiff’s of their equity in said property. 

17— That plaintiffs are ready and willing to perform 
their part of the parol agreement of March 27, 1939 by 
tendering and do now tender the sum of $820.00 to take care 
of back payments and make payments up to and including 
March 1, 1940 (or approximately until that date). 

18— Plaintiffs say that although defendant is represent¬ 
ing his position to be that of a landlord that he has ex¬ 
pended nothing on repairs to said house since March, 1939. 

19— Plaintiff says that unless the relief sought in this 
complaint is granted that plaintiffs will suffer an 

24 irreparable loss inasmuch as their equity will be 
lost. 

'Wherefore plaintiffs pray: 

1— That rule to show cause issue from this Court com¬ 
manding defendant to appear and show cause if any he has 
why he should not be restrained from proceeding further 
with eviction proceedings. 

2— That restraining order issue preventing the United 
States Marshal from proceeding with eviction of plaintiff 
James J. Laughlin from the premises at 2244 Cathedral 
Avenue pending further order of court. 

3— That upon hearing that preliminary injunction issue 
preventing the marshal from proceeding with eviction until 
case can be finally heard. 

A —That upon final hearing that marshal be permanently 
enjoined from proceeding with eviction aforesaid. 

5—That this cause be referred to the Auditor for the 
taking of testimony so that the rights of all parties may 
be determined and justice done. 

G—That after hearing that the court declare, designate 
and define the equities of the plaintiffs in the property at 
2244 Cathedral Avenue X. \Y. 
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7—And for such other and further relief as the circum¬ 
stances of the case may require and that to the cour^; may 
seem just and proper. 

JAMES J. LAUGHLIN 

Subscribed and sworn to before me this 29th day of Nov. 
1939. 

CHARLES E. STEW ART j 

Clerk 

By ANDREW A. HORNER 
Asst. Clerk 

JAMES J. LAUGHLIN 

Counsel for Plaintiffs. 

25 Answer of the Defendant to Plaintiff's Amended 
Complaint for Injunction Accounting, to Establish 
Equity in Property, and for Other Relief ; 

Filed November 30 1939 j 

* # # 

i 

In. reply to the amended complaint tiled herein bvt the 
plaintiffs for an injunction accounting, to establish equity 
in property, and for other relief, your respondent respect¬ 
fully represents unto this Honorable Court as follows: 

1. In answering paragraph one, the defendant states that 
he does not have sufficient knowledge as to whether or 
not the allegations set forth therein are true, and, there¬ 
fore, he neither admits nor denies the same. 

2. In answering paragraph two of the plaintiff’s com¬ 
plaint, your respondent states that he is a citizen of the 
United States, but denies that he is a resident of the Dis¬ 
trict of Columbia, but in lieu thereof states that he is a 
resident of the State of Maryland. 

3. In answering paragraph three, the defendant adhiits 

that the plaintiff, John E. Laughlin, and plaintiff’s 

26 sister, Gertrude Laughlin, did arrange for the pur¬ 
chase of premises located at 2244 Cathedral Ave¬ 
nue, Northwest, Washington, I). C., but that he had no 
knowledge as to who was to occupy the said premises, and 
that he has no knowledge of the terms of the sale, ^’ith 
reference to a so-called initial purchase price by the plain¬ 
tiffs herein of approximately twenty-eight hundred Idol- 
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lars ($2800.0U); that what amount was paid as a down 
payment, this defendant has no knowledge. The defen¬ 
dant admits that he is the loan correspondent for the se¬ 
curity Mutual Life Insurance Company of Binghamton, 
New York, for the sole purpose of securing mortage loans 
and having the same insured under the terms of the Fed¬ 
eral Housing Act, and that the said insurance company 
did make a loan to the said John E. Laughlin, plaintiff 
herein, and his sister, Gertrude Laughlin, and the same 
was secured by a deed of trust on the aforesaid property, 
namely, 2244 Cathedral Avenue, Northwest, 'Washington, 

D. C. " 

4. In answering paragraph four, defendant admits that 
under the terms of the deed of trust note, the said plain¬ 
tiffs were required to pay approximately eighty-five dol¬ 
lars ($85.00) per month, which amount was to be paid at 
the office of the defendant herein for transmittal to the 
said insurance company. 

5. In answer to paragraph five, the defendant denies 
that the required monthly payments were made as per the 
deed of trust note, and says that they were paid approxi¬ 
mately as follows: That plaintiffs’ payments for the months 
of July, August, and September, 1937 were paid to the 
defendant on September 28, 1937; that payments due for 
the months of January and February, 1938 were paid to 
the defendant on February 28, 1938; that the payments 
due on said trust for March and April, 1938 were paid on 
May 3, 1938; that the monthly payment due on May 1, 

1938 was paid on June 1, 1938; that the payments 
27 due for the months of June, July, and August, 1938 

were paid on August 25, 1938, at which time the 
September payment was also made: that the payment due 
as of December 1, 1938 was paid on January 24, 1939; and 
that since January 24, 1939 the plaintiff, John E. Laughlin, 
nor his sister, Gertrude Laughlin, nor the plaintiff, James 

E. Laughlin, have paid no amount whatsoever towards the 
said deed and deed of trust note. And in further answer¬ 
ing, the defendant admits that foreclosure proceedings were 
threatened, and that the date of sale had been set, under 
the terms of the said deed of trust note, for March 27, 1939; 
that the defendant specifically denies that he called the 
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plaintiff, James J. Laughlin, by telephone and requested 
that the plaintiff, .John E. Laughlin, and his sister^ Gert¬ 
rude Laughlin, agree to deed all their right, title, jjmd in¬ 
terest in the said property to this defendant, in ord<jjr that 
the foreclosure sale be stopped. This defendant specific- 
allv denies that it was at that time agreed bv the Idefen- 
dant that if the plaintiff, John E. Laughlin, and his sister, 
Gertrude Laughlin, would deed the property to tliis de¬ 
fendant, that they would be permitted to recover the said 
property within twelve months, or within any otheif time, 
by paying the amount due at the time of such recovery, 
plus costs that had accrued on March 27, 1939. Defendant 
says that the true facts are that said John E. Laughlin, 
and his sister, Gertrude Laughlin, requested that they be 
allowed to convey the property to him, in order tq save 
their liability under the remainder of the deed of| trust 
note, and in order to keep down the costs which (would 
necessarily result if the foreclosure sale proceeded accord¬ 
ing to law, and that the said .John E. Laughlin and]Gert¬ 
rude Laughlin advised this defendant that they hacjl pur¬ 
chased this property, and that the plaintiff herein, James 
J. Laughlin, was to live in said premises, and that said 
James J. Laughlin was to make the payments <j>n the 
28 said property according to the terms of the) said 
note, and that the said .James J. Laughlin had not 
made the payments on said property as he had agreecj with 
them to do; that they could not furnish living quarters for 
the plaintiff, .James .J. Laughlin, and requested tljat in 
order to relieve their liability under the aforesaid deed 
of trust note, and to relieve them from further payment 
on the aforesaid deed of mist note, that they would convey 
the property unconditionally to this defendant, which they 
did in fee simple, subject to the deed of trust. 

6. In answer to paragraph six, defendant denies that he 
advised the plaintiff, James .J. Laughlin, that he desired 
that the said James J. Laughlin enter into a rental agree¬ 
ment which would stipulate that the sum of Twelve] hun¬ 
dred dollars ($1200.00) was to be paid within uvelve 
months, and respectfully refers this Court’s attention to 
the agreement entered into herein, the photostat of \jrhich 
was filed with the original Answer in this cause, aiid is 
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now prayed to 1 be made a part of this answer; that there 
is no such stipulation that the sum of twelve hundred dol¬ 
lars ($1200.00) was to be paid within twelve months, but 
that said agreement was a monthly Landlord and Tenant 
agreement, which stipulated that the sum of rent for the 
said premises was to be one hundred dollars ($100.00) per 
month, payable in advice, and that there is no provision in 
said agreement that twelve hundred dollars ($1200.00) be 
paid within a period of twelve months; that defendant spec¬ 
ifically denies that the said one hundred dollars ($100.00) 
per month represented more than a reasonable rental on 
said property, and says that the said rental agreement 
was entered into with the said James J. Laughlin, at the 
said James J. Laughlin’s special instance and request; and 
defendant says that said James J. Laughlin has the status 
of a tenant, by virtue of the said agreement, and 
29 that there was no understanding that any excess of 
the required monthly payments under the deed of 
trust and the amount of the rent to be paid by the said 
plaintiff, James J. Laughlin, was to be credited to anyone 
except the title holder, namely, the defendant, of the prop¬ 
erty herein, and that the said James J. Laughlin, as a 
monthly tenant, does not, in fact, have the right to ques¬ 
tion his landlord’s title, except by a proper procedure in 
the Municipal Court of the District of Columbia. 

7. In answer to paragraph seven, defendant admits that 
the property in question was conveyed by John E. Laugh¬ 
lin and Gertrude Laughlin, at their special instance and 
request, to this defendant, and that at this time the said 
John E. Laughlin and Gertrude Laughlin did convey over 
and unto this defendant, in fee simple, subject to the deed 
of trust, all right, title, and interest which they had in 
said property, and the defendant admits that on the 27th 
day of March, 1939. a monthly agreement was entered into 
for the rental of the said premises to the plaintiff herein, 
James J. Laughlin, which agreement a photostat copy of 
is filed herein and prayed to be made a part hereof. 

8. In answer to paragraph eight, the defendant denies 
that the agreement entered into between the defendant and 
the plaintiff, James J. Laughlin, was predicated upon the 
payment of twelve hundred dollars ($1200.00) within 
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twelve months, but says that same was a monthly agree¬ 
ment whereby one hundred dollars ($100.00) per month 
was to be paid in advance as rent for the aforesaid prop¬ 
erty, and the defendant specifically denies that any. parol 
agreement was entered into whereby the plaintiffs John 


E. Laughlin and James J. Laughlin, were to regain title 
to the premises within twelve months, upon the pajyment 
of any amount, and that the said plaintiff, Janies J. Laugh¬ 
lin, never had, up to that time, nor up to the present 
30 time, anv status with reference to the title t|) said 
property, except that as a monthly tenant of the de¬ 
fendant. 

9. In answer to paragraph nine, this defandant denies 
that he entered into any agreement with the plaintiff, James 
J. Laughlin, through any telephonic conversation on March 
27, 1939, and defendant denies that he ever authorized 
Charles T. Clayton, or anyone else, to explain this ilgree- 
ment to the plaintiffs and to Gertrude Laughlin on March 
27, 1939, or any other date, and states the true facts |to be 
as follows: 

That the entire transaction representing the conveyance 
from the plaintiff, John E. Laughlin, and his sister, Gert¬ 
rude Laughlin, to this defendant, and the monthly agree¬ 
ment signed and sealed by the defendant and the plaintiff 
herein, James J. Laughlin, was handled by one Chjarlos 
T. Clayton, Esquire, who at that time was counsel foij- this 
defendant; that the monthly agreement was given bvj this 
defendant to James J. Laughlin, at the said Jamgs J. 
Laughlin’s special instance and request; that the said 
James J. Laughlin was a stranger to the deed of trust 
transaction, his name not appearing thereon; and that the 
said James J. Laughlin is not properly a party to this suit; 
that said James J. Laughlin has, on numerous occasions, 
failed and refused as a tenant to pay rent due as set tforth 
in the said monthly agreement; that he has, on numerous 
occasions, appeared in the Municipal Court of the Dis¬ 
trict of Columbia as a tenant of this defendant, wherein 
the defendant, F. \\\ Borens, was named as the landlord; 

that it was necessarv for this defendant to file suit in the 

4 

Municipal Court of the District of Columbia versus Jdmes 
J. Laughlin, as a result of the said monthly agreement by 
reason of said James J. Laughlin’s default in payment of 
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rent, on May 31, 1939, June 28, 1939, and July 29, 1939; 

that at each time the said James J. Laughlin de- 
31 fended his interest in said Muncipal Court as a ten¬ 
ant, by reason of the monthly agreement hereinbe¬ 
fore referred to; that it was necessarv for this defendant 
to file suit against the tenant, James J. Laughlin, on Au¬ 
gust 29, 1939, as a result of the said James J. Laughlin \s 
default in payment of rent under said monthly agreement, 
and the said Municipal Court records indicate that judg¬ 
ment was entered against him on September 11, 1939; that 
a stay of execution was extended him until September 16, 
1939; that a writ of restitution was issued against him as 
a tenant on September 18, 1939; that under date of Sep¬ 
tember 21, 1939, the said James J. Laughlin filed a motion 
to stay execution of the said writ of restitution, a motion 
to set aside the judgment and to quash the writ; that said 
motions were denied, and on September 29, 1939, the said 
James J. Laughlin filed a plea of title and an undertaking 
with said plea of title; that the trial Court ruled that the 
surety appearing thereon was insufficient and overruled his 
said plea of title: that immediately subsequent thereto the 
said James J. Laughlin paid his rent as a tenant, besides 
the court costs involved. 


In further answering, this defendant states that imme¬ 
diately subsequent to the delivery of the deed to the afore¬ 
mentioned property to this defendant's attorney, Charles 
T. ( Jayton, as set forth under date of March 27, 1939, and 
immediately subsequent to James J. Laughlin’s signing 
the aforementioned monthly agreement as a tenant, the 
said James J. Laughlin informed the said Charles T. Clay¬ 
ton that he, James J. Laughlin, expected to obtain a coun¬ 
sel fee in the sum of one thousand dollars ($1000.00) within 
the next ten days, and inquired of the said Charles T. 
Clayton to the effect that in the event he did obtain the 
money within the next ten days, would it be possible for 
his brother and sister to obtain the property back; that said 
Charles T. Clayton's reply to this inquiry of the said 
32 James J. Laughlin was to the effect in substance, that 
he did not know; that the defendant probably did 
not want the property; and the defendant further says 
that the said (diaries T. Clayton did not explain any agree¬ 
ment of reconveyance to the said plaintiffs herein, or to 
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Gertrude Laughlin, nor lias the defendant ever entered 
into any such agreement with the plaintiffs herein, or with 
Gertrude Laughlin, nor has anv such agreement evbr been 
entered into by this defendant in any manner. 

10. In answer to paragraph ten, defendant specifically 
denies that any such agreement for reconveyance! of the 
property was recognized by this defendant on May 1, 1939, 
or on any other date. 

11. In answer to paragraph eleven, the defendant denies 
that he ever recognized the existence of any parol agree¬ 
ment, and that the only inquiry made of the plaintiff herein 
as to his financial condition was in endeavoring to! collect 
from the said James J. Laughlin the rent due and! owing 
the defendant herein, by virtue of the monthly agreement 
entered into between the said James J. Laughlin and this 
defendant. 

12. In answer to paragraph twelve, defendant sa]* T s that 
he has no knowledge of any request made to his attorney, 
Elmer E. Cummins, to obtain from him for the beiiiefit of 
the plaintiff, James J. Laughlin, any amount required to 
make payments up to and including March 1, 1940, mild that 
if the said Elmer E. Cummins later telephoned that the 
plaintiff, James J. Laughlin, that this defendant has no 
knowledge of this conversation, and that the amount pf rent 
due from Janies J. Laughlin up to and including Mjjirch 1, 
1940 was easilv ascertainable, bv virtue of the said mjonthlv 
agreement; that this defendant has no knowledge bf any 
conversation between the said Elmer E. Cummins apd the 

said James J. Laughlin, and that the same were not 
33 made in his presence. 

13. In answer to paragraph thirteen, defendant 
says that he has no knowledge of any dispute between the 
plaintiff, James J. Laughlin, and said Elmer E. Cunjnnins, 
on or about October 20, 1939, or on any other date, but 
says that he did authorize the said Elmer E. Cummins to 
serve the plaintiff, James J. Laughlin, with a thirty [days’ 
notice to quit premises 2244 Cathedral Avenue, Northwest, 
Washington, D. C., and that this was done at his special 
instance and request. 

14. Answering paragraph fourteen, this defendant! says 
that he has acted upon the advice of his counsel, amjl that 
he has endeavored to secure possession of the property lo- 

i 
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cated at 2244 Cathedral Avenue, Northwest, Washington, 
D. C., which rightfully belongs to him; that he has not re¬ 
sorted to the tactics which the plaintiff, Janies J. Laugh- 
lin, has resorted to in order to stay in said premises, and 
that no animosity exists between the defendant's present 
counsel and the said James J. Laughlin, John E. Laughlin, 
or Gertrude Laughlin, to this defendant’s knowledge, and 
that he has not tried to defeat the equity of the said plain¬ 
tiffs in the said property, but says that, in fact, no equity 
therein exists. 

15. In answer to paragraph fifteen, defendant admits that 
a certain landlord and tenant proceeding was pending, and 
is now still pending, in the Municipal Court of the District 
of Columbia to oust the plaintiff, James J. Laughlin, from 
cated at 2244 Cathedral Avenue, Northwest, Washington, 
D. C., and that the said plaintiff, James J. Laughlin’s 
remedy in the said Municipal Court was by the filing of a 
proper plea of title, if he had any interest in, or title to the 
aforesaid property, and that the said James J. Laughlin 
was unable to give bond as required by said Municipal 
Court, and the defendant admits that a suit thereafter was 

filed in this Court for injunction, accounting, and 
34 other relief, and that the rule to show cause re¬ 
quested by the said John E. Laughlin in the original 
complaint filed herein was not served or directed to the 
said Municipal Court, and defendant says that he has 
fully answered the said rule to show cause and complaint 
of the said plaintiff, and that Mich suit is now a moot ques¬ 
tion; that this defendant has no knowledge of any state¬ 
ments made by his counsel Douglas A. Clark, and that by 
virtue of the judgment secured in the Municipal Court 
lie did proceed to evict the said James J. Laughlin, and 
that he was informed that the said District Court of the 
United States had issued a restraining order directed to 
the United States Marshal to prevent the said Marshal from 
proceeding with the eviction. 

16. In answer to paragraph sixteen, this defendant de¬ 
nies that he ever recognized any parol agreement of March 
27, 1939, or of any other date, with the said plaintiff, 
James J. Laughlin, and denies that he is endeavoring to 
deprive plaintiffs of their equity in said properly at the 
request and solicitation of his counsel or anyone else, and 
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states that no equity exists in said property for said plain¬ 
tiffs. 

17. Answering paragraph seventeen, defendant says that 
no parol agreement of March 27, 1939 exists for tjlie re¬ 
conveyance of the aforesaid property, and that he hjis not 
been tendered the sum of eight hundred twenty cjollars 
($820.00), or any other amount, to take care of anjj’ pay¬ 
ments, or to make up payments to and including Maych 1, 
1940, and that there has been no tender in any aijnount 
made to him bv anvone. 

* « # ( i 

18. In answer to paragraph eighteen, defendant admits 
that he has expended nothing on repairs to said property 
since March, 1939, nor lias he been requested by his tenant, 

James J. Laughlin, so to do. 

/ j 

35 19. In answer to paragraph nineteen, defendant 

says that there is no relief herein sought by the 
plaintiffs to which they are entitled, and that they cjmnot 
suffer any loss whatsoever. 

Further answering the said amended complaint or the 
plaintiffs herein, this defendant says that he is not attempt¬ 
ing to violate the terms of any agreement, but in lieu thereof, 
is endeavoring to obtain possession of premises 2244 Cathe¬ 
dral Avenue, Northwest, Washington, D. C., by virtue of 
a certain judgment entered in the Municipal Court of the 
District of Columbia in favor of this defendant versus 
James J. Laughlin, for his failure to pay rent which was 
due and owing, and is still due and owing by said Janies 
J. Laughlin as a tenant, as a result of the monthly agree¬ 
ment which was signed and sealed by this defendant! and 
said James J. Laughlin; that said rent, as set forth in the 
complaint in said Municipal Court, has not been paid, nor 
has it been tendered to date; that this defendant is merely 
endeavoring to obtain his property as a result of the find¬ 
ing of the Municipal Court, which is a Court of compotent 
jurisdiction, having jurisdiction of all matters pertaining 
to Landlord and Tenant cases; that the said Jamejs J. 
Laughlin is estopped from denying that he is a tenant, 
and that this defendant is his landlord, and that the judg¬ 
ment of the said Municipal Court is still in full force jand 
effect; that a photostat copy of the record of the said 
Municipal Court is filed herein and prayed to be Con¬ 
sidered as a part hereof. 
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This defendant further says that neither the plaintiffs 
herein, nor Gertrude Laughlin, are entitled to any relief; 
that the said John E. Laughlin and Gertrude Laughlin 
deeded to this defendant all their right, title, and 
36 interest to the aforesaid property, and that the 
nionthlv agreement of landlord and tenant between 
this defendant and the plaintiff, James J. Laughlin, was 
a separate and different transaction, and that the said 
plaintiffs herein, and the said Gertrude Laughlin, have no 
interest in the aforesaid property. 

Wherefore, The Premises Considered, defendant prays 
that the complaint filed herein be dismissed, and that the 
restraining order issued against the United States Mar¬ 
shal to restrain the eviction of the plaintiff, James J. 
Laughlin, from premises 2244 Cathedral Avenue, North¬ 
west, Washington, D. C. be set aside, and that the said de¬ 
fendant be given judgment against the said plaintiffs and 
Isaac Jones, surety, upon the bond filed herein, for the 
amount of rent now due and owing the said defendant from 
the said plaintiff, James J. Laughlin, up to and including 
November 26, 1939, being in the sum of three hundred dol¬ 
lars ($300.00). 

(sgd) F. W. BERENS 
District of Columbia, ss: 

F. W. Berens, being first duly sworn according to law, 
deposes and says that he has read the foregoing answer 
to the plaintiffs’ complaint by him subscribed, and knows 
the contents thereof; that the statements therein made of 
his own personal knowledge are true, and those made upon 
information and belief, he believes to be true. 

(sgd) F. W. BERENS 

Subscribed and sworn to before me this 30th day of No¬ 
vember, 1939. 

(sgd) ETHEL M. GASS 
(Seal) Notary Public , D. C. 

DOUGLAS A. CLARK 
ELMER E. CUMMINS & 
DOUGLAS A. CLARK 
Attorneys for Defendant 


I 
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37 Order Dismissing Complaint 

Filed December S 1939 
* * # 

Upon consideration of the consent of the plaintiffs herein, 
it is, this 8 day of December, 1939, 

ORDERED, That the amended complaint for injunction 
accounting to establish equity in property, and for o(ther 
relief, be, and the same is hereby dismissed; and that} the 
rule to show cause pending against the said defendant be, 
and the same is hereby discharged; and that the said] re¬ 
straining order, restraining the United States Marshal 
from evicting the said plaintiff, James J. Laughlin, fpom 
premises 2244 Cathedral Avenue, Northwest, in the OitV of 
"Washington, District of Columbia, be, and the sanufe is 
hereby dismissed, and that the said defendant be forthwith 
allowed to recover his said property. 

T. ALAN CtOLDSBOROUGH 

Justice 

38 Motion to Vacate Order of Eviction and for 

Reconsideration 

Filed December 9 1939 
# # # 

Now comes the plaintiffs herein and move the Court} to 
vacate order of eviction entered in above entitled cause ajnd 
to grant a rehearing of the cause. The following are jhe 
grounds of the motion: 

1— The failure of plaintiffs to pay the sum agreed upon 
at the appointed time was due to eircumstances beyond the 
control of plaintiffs. 

2— Since the proceedings were of an equitable nature t^ie 
court had ample authority to extend the time at least until 
later in the day especially when the money did in fact ar¬ 
rive one hour after the order was signed. 

3— The court erred in holding that plaintiffs could not a 

peal from the order which is contrarv to Section 26, Titjle 
18 D. C. Code. ' | 

4 — The court erred in holding that an attempt to appejal 

would be virtually a contempt of court. i 
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5— The court erred in refusing to sign supersedeas and to 
stay proceedings pending final determination in the United 
States Court of Appeals for the District of Columbia. See 
Exhibit A. 

6— The court erred in refusing a reasonable extension of 

time in view of the equities of the situation where on 
30 one side defendant could not be injured in any man¬ 
ner through a delav while on the other hand the 
plaintiffs would suffer irreparable injury. 

7— The court erred in refusing a reasonable extension 
when the equities of plaintiffs case were demonstrated or 
established in a satisfactory manner. 

«S—The court erred in holding that it could not exercise 
any discretion in the case of a consent agreement when op¬ 
posing counsel objected. 

9—And for other reasons apparent of record. 

JAMES J. LAUGHLIN 

Counsel for Plaintiffs. 

40 Exhibit A 

Filed December 9, 1939 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 4666 

James J. Laughi.ix and John E. Laughlix Plaintiffs 


vs 


F. \Y. Kerens Defendant 


Order Orantlng Supersedeas and Staging Proceedings 


The plaintiffs having noted an appeal to the United States 
Court of Appeals for the District of Columbia in the above 
entitled cause and it appearing to the Court that unless 
supersedeas is allowed that the appeal would be moot it is 
bv the Court this .... dav of December, 1939 

ORDERED that writ of supersedeas be and the same 
hereby is allowed and it is further 

ORDERED that further proceedings be and they hereby 
are stayed in this Court pending determination of this mat¬ 
ter in the United States Court of Appeals for the District 
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of Columbia and it is further ordered that the abov^ men¬ 
tioned supersedeas and stay is conditioned upon plaintiffs’ 
furnishing- bond in the amount of.j satis¬ 

factory to this Court and said bond is to be furbished 

within_davs from this date. 

* 

By the Court 


Justice 

! 

41 Answer in Opposition to Motion to Vacate Ordtyr 
of Eviction and for Reconsideration 

Filed December 14 1939 


Now comes the defendant herein, and in opposition to 
the motion filed herein to vacate the order signed herein, 
and for reconsideration of this matter, states as follows: 

1. That the defendant has no knowledge of the plaintiffs’ 
assertion that their failure to pay the agreed sum at the 
appointed time was due to circumstances beyond control of 
plaintiffs. It is certain that this was a matter entirely be¬ 
yond the defendant’s scope of knowledge, and beyond his 
power lo control anything that might have occurred t4 pre¬ 
vent the plaintiffs from paying the agreed sum at the 
agreed time. However, defendant says that in the amejnded 
complaint tiled herein by the plaintiffs, they, at that jtime, 
in paragraph number seventeen of said complaint, stated 
that, “Plaintiffs are ready and willing to perform jtheir 
part of the parol agreement of March 27, 1939 by tendering 
and do now tender the sum of $820.00 to take care of |bac*k 
payments and make payments up to and including March 
1, 1940 (or approximately until that date).”: that I this 
amended complaint was sworn to by one of the plaintiffs, 
namely, James J. Laughlin; that at the trial of this clause 
on December 4, 1939, James ,J. Laughlin, as a j wit- 
42 ness, having been first duly sworn, testified thajt he 
did then tender the sum necessary for a reconvey¬ 
ance of this property. Defendant further says that on| De¬ 
cember 2, 1939 said defendant’s counsel received a letter 
signed by one of the plaintiffs herein, namely, James J. 
Laughlin, in which he stated, among other things, “Thjis is 
to advise you that I am prepared to make payment of 
$820.00 to cover payments on premises 2244 Cathedral 4-ve- 
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liue, Northwest, to approximately March 1, 1940 together 
with all accrued costs.” Defendant further says that in 
view of statements made by this plaintiff under oath, that 
he was ready to make the required payments for reconvey¬ 
ance of said property, this Court was more than lenient 
when, on December 4, 1939, it granted the plaintiffs herein 
until Friday, December S, 1939, at 9:45 A. M. to raise the 
necessary money for the said reconveyance of the said 
property. Defendant further says that he has at all times 
acted in good faith, and that no tender of the agreed 
amount for the reconveyance of this property was made to 
him at any time. Further, this defendant says that he, in 
accordance with the agreement entered into, did have exe¬ 
cuted a valid deed reconveying the said property to the said 
John E. Laughlin and his sister, Gertrude Laughlin, as was 
agreed in open Court at the hearing of this matter. 

2. In answer to paragraph two of the plaintiffs’ motion, 
this defendant says that under a consent agreement such 
as was entered into in open Court, this Court does not have 
authority to extend the time any longer than the original 
agreement specified; that if the money did in fact arrive 
for payment to the defendant for a reconveyance of said 
property, the same was never tendered to this defendant 
on Friday, December 8, 1939, or on any other date since 
that time. 

43 3. In answer to paragraph three, defendant says 

that Section 26. Title 18 of the I). C. Code does not 
apply in this case, since the agreement made was a consent 
agreement, and the plaintiffs herein consented to the entire 
matter and agreed that judgment should be entered against 
them if they did not perform said agreement by 9:43 A. M., 
Friday, December 8, 1939. 

4. In answer to paragraph four, defendant says that this 
Court was not in error when it held that an attempt to ap¬ 
peal would be virtually a contempt of Court, and states fur¬ 
ther that this Court has been more than lenient in every 
respect with the plaintiffs herein, oft times over the objec¬ 
tion of the defendant herein, and that in all fairness to this 
Court, this paragraph numbered four in plaintiffs’ motion 
should be stricken from the record. 

5. In answer to paragraph five, defendant says that this 
Court was correct in refusing to sign a supersedeas or to 
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stay proceedings pending final determination 
States Court of Appeals for the District of 
the reason that from a consent judgment there is nolappeal 
provided for in the District of Columbia. 

(>. In answer to paragraph six, defendant says thjat this 
Court was a party to the agreement entered into in this 
matter, and that the Court was not in error in refusing an 
extension of time; that if the Court had granted additional 
time, that would have been in derogation of the agreement 
entered into among the plaintiffs, the defendant, and idefen- 
dant’s counsel, and that the equities in this situation are 
not wholly on one side, as alleged by the plaintiffs, ijn that 
the defendant has now suffered a loss of rent for tliejprem¬ 
ises at 2244 Cathedral Avenue, Northwest, in this ci:y, for 
the past three months, which rent was provided for in the 
Landlord and Tenant agreement between the plain- 

44 tiff, James J. Laughlin, and the defendant herein. 

7. Answering paragraph seven of the plaintiffs’ 
motion, defendant says that the equities of the plaintiffs’ 
case were not demonstrated or established in any safisfac- 
torv manner which would allow the Court to grant a|iv ex- 
tension of time. 

8. In answer to paragraph eight, defendant says that 
the Court’s action was perfectly proper, and that thcjCourt 
was a party to the agreement made between the plaintiffs 
and the defendant, and that the plaintiffs herein liavje wil¬ 
fully misled the Court in their statements of tender of the 
amount due; that the defendant has at all times acred in 
good faith, and has been ready, willing and prepared to re¬ 
convey the aforesaid property, until D :45 A. M., Friday, 
December 8, 1939, as was agreed in open Court. 

ELMER E. CUMMINS and 
DOUGLAS A. CLARK 

By DOUGLAS A CLARK 

Attorneys for Defendant 

45 Order Overriding Motion to Vacate Order of \ 

Eviction and for Reconsideration 

Filed January S 1940 

* * * 

This cause having come on to be heard upon motion of 
the plaintiffs to vacate the order of eviction and for r|econ- 


in the United 
Columbia, for 
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sideration of the cause, it is, this 8th day of January, 1940. 

ORDERED, that the same be, and it is hereby overruled. 

T. ALAN GOLDSBOROUGH 
Justice 

I consent as to form. 

JAMES J. LAUGHLIN 

Attorney for Plaintiffs 

46 Statement of Evidence 

Filed January 10 1940 

# # * 

Be it remembered that this cause came on for hearing 
before Hon. T. Alan Goldsborough on Monday, December 4, 
1939 at 10:00 A. M. and the following proceedings were 
had: 

The plaintiffs were represented by James J. Laughlin. 

The defendant was represented by Elmer E. Cummins 
and Douglas A. Clark. 

The defendant through his counsel moved that the 
amended complaint be dismissed on the ground that the 
court was without jurisdiction and after argument the mo¬ 
tion was denied and exception was noted. 

James J. Laughlin was offered as a witness on behalf of 
the plaintiff and after being duly sworn testified substan¬ 
tially as follows: 

In the latter part of 1936 and the early part of 1937 he 
with his brother (John E. Laughlin plaintiff herein) and 
his sister Gertrude Laughlin negotiated for purchase of 
premises at 2244 Cathedral Avenue in the District of Co¬ 
lumbia and a down payment of approximately $2500.00 was 
made and the balance amounting to approximately $9000.00 
was represented by a deed of trust arranged by the defen¬ 
dant herein; the house was to be occupied by the plaintiff 
James J. Laughlin but the deed of trust was signed by John 
E. Laughlin and Gertrude Laughlin; that the deal was 
finally consummated the family of witness moved into the 
house about April 1, 1937; that the monthly payments were 
to run from $82.00 to $85.00 per month; that pay- 

47 ments were made from month to month although 
somewhat irregularly ; that due to financial difficul¬ 
ties the payments became delinquent in the early part of 
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1930 and foreclosure was threatened and said foreclosure 
was set for March 27, 1938; that on March 27, 1938 (defen¬ 
dant called witness on the telephone and said if he Vould 
got in touch with John E. Laughlin and Gertrude Laughlin 
and convey property to defendant that he would call ojff the 
foreclosure and if witness did have John E. Laughliiji and 
Gertrude Laughlin convey property to defendant thajt de¬ 
fendant would permit witness to remain in the property 
and would have him sign a rental agreement whereqy he 
would pay $100.00 per month or $1200.00 in twelve months 
and would give him the opportunity to regain property 
within one year by making the back payments and fore¬ 
closure costs; that the $100.00 on each monthly payment 
would go to the regular monthly payment of from $82.00 to 
$83.00 and the difference would be applied to benefit of 
witness to go toward delinquent payments and would be 
applied to indebtedness of witness and John E. Laughlin 
and Gertrude Laughlin; witness said there were several 
conversations between defendant and witness and witness 
finally informed defendant that he had contacted Joh^i E. 
Laughlin and Gertrude Laughlin and they would agree to 
convey property to defendant provided* that defendant 
would agree to convey property back when payments 
could be made; witness said defendant told him to assure 
John E. Laughlin and Gertrude Laughlin that he wpuld 
convey the property back but it had to be done within 
one year; defendant then told witness to have John: E. 
Laughlin and Gertrude Laughlin go to the office of his 
attorney Charles T. Clayton in the Banker of Commerce 
and Savings Bldg, and he had instructed him to hlave 
48 the necessary papers drawn up; witness said he wjent 
with John E. Laughlin and Gertrude Laughlin! to 
the office of Mr. Clayton and the papers were signed where¬ 
by the property was conveyed to defendant; witness saijd a 
rental agreement was prepared and signed by him; wit¬ 
ness said that defendant never denied existence of agree¬ 
ment to convey property back to John E. Laughlin aind 
Gertrude Laughlin until sometime in October when witness 
had a dispute with counsel for defendant; witness said 
about May 1, 1938 he went to office of defendant to find Out 
amount then due as he had hoped to adjust the matter 
within the very near future; witness said one of defin- 
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dant’s assistants (Miss Parrish) gave him statement of 
amount then due and statement was prepared by Miss Par¬ 
rish in office of defendant and in the presence of witness; 
over the objection and exception of defendant's counsel the 
statement was received in evidence and marked as plain¬ 
tiff's exhibit 1. It reads as follows: 

82.23 
1.64 


83.87 

83.87 Jan. 

83.87 Feb. 

83.87 Mar. 

83.87 Apr. 

86.43 bad ck. 

65.90 Clayton’s costs. 


487.81 total amt. due less deductions. 

witness said that there were several suits filed in Municipal 
Court due to failure to make the $100.00 payment on the 
27th of the month; that in September, 1939 he filed plea of 
title in Municipal Court but had to abandon same when he 
could not provide bond that was was satisfactory to the 
court; that an affidavit was filed in Municipal Court in Sep¬ 
tember, 1939 setting forth the facts herein alleged and that 
said affidavit was acknowledged by counsel for defendant ; 
that about October 1, 1939 he asked counsel for defendant 
(Mr. Cummins) to find out amount then due defendant 
and amount that would be required to pay up the back 
payments, to get the property back and to make pav- 
49 ments to March 1, 1940 and defendant’s counsel said 
at that time that defendant did not want the prop¬ 
erty and would be glad to convey the property back and he 
would find out the amount due and would telephone wit¬ 
ness; witness said that defendant’s counsel did telephone 
him about October 3, 1939 arid said that the amount of ap¬ 
proximately $820.00 would take care of all back payments 
and pay the matter up to March 1, 1940; witness said on 
October 3, 1939 he sent by Western Union messenger a let¬ 
ter to defendant which was received in evidence over the 


82.23 

.02 


1.6446 
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objection and exception of defendant’s counsel; it was iden¬ 
tified as plaintiff’s exhibit 2 and reads as follows: 

Dear Mr. Berens:— 

There is inclosed $105.25 to cover rent and court cjosts. 
These figures were given to me by Mr. Cummins this AM. 
Will have the $820. by Nov. 15th per our agreement. Pjease 
send receipt by bearer, if I am correct. 

Very truly yours, 

(Signed) JAMES J. LAUGHLIN. j 

Receipt of above acknowledged Oct. 3/39 

F. W. BERENS. ! 

Whereupon the following occurred: j 

The Court: That seems to me to be very important.1 It 
would seem to me that if that was not correct that there jwas 
a duty on the part of defendant to speak. 

Mr. Cummins: But he was only acknowledging receipt 
of the $105.25 

The Court: But what about the mention of the $820.00 
If that was not correct why would not the defendant [*all 
up the plaintiff and say “Laughlin what is this all abopt”. 
It seems to me that it is very important. 

i 

Witness said he had a dispute with counsel for defendant 
(Mr. Cummins on October 20, 1939 and shortly thereafter 
he was served with a thirty day notice to vacate the prem¬ 
ises; that a suit for possession was pending in Mdni- 
50 cipal Court and that witness realizing that since pis 
interest in the property was equitable in nature that 
he filed complaint in District Court for injunction, account¬ 
ing and other relief; witness said that although suit hjad 
been filed and a rule to show cause had been personally 
served on defendant and defendant’s counsel were aware 
of same that they proceeded with eviction until restraining 
order was issued by this court; witness said that defendant 
always recognized that plaintiffs were owners of property 
since defendant had made no repairs to property nor hgd 
he spent anything for repairs and maintenance and witnejss 
said that he had found out that very day that defendant 
had not paid the water bill and witness had paid same. 
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Upon cross-examination witness said as to plaintiff’s ex¬ 
hibit 1 that his diarv showed that he had visited office of 
defendant on April 22, 1938 and had obtained statement on 
that day; witness said that defendant’s counsel (Mr. Cum¬ 
mins) had telephoned him on October 2, 1938 and the in¬ 
formation obtained from Mr. Cummins was used in pre¬ 
paring plaintiff’s exhibit 2; witness said that there had 
been delinquency in payment of the monthly payment of 
$100.00 and that suits had to be filed in Municipal Court. 


Whereupon the following occurred: 

The Court: Mr. Laughlin can you now pay this up and 
get the property back. 

Mr. Laughlin: I can arrange this. It will take a few 
(lavs. I have been trving to find out from defendant’s if 
they will agree. You will recall on November 22nd that Mr. 
Clark said defendant would not agree to accept the pay¬ 
ments. I wrote Mr. Cummins last Friday or Saturday that 
I could make the payments but got no expression from him. 
I can do it. It will take a few days but I must know that 
they will accept it before I can get the money. 

At this point the Court recessed for luncheon to resume 
at 2:00 P. M. At 2:00 P. M. the following occurred: 


Mr. Cummins: I have a witness from Municipal Court 
to identify records. They are anxious that he return and 
I would like to put him on out of turn. 

51 Whereupon ..was duly 

sworn and testified that he was a deputy clerk in Mu¬ 
nicipal Court and produced certain records of Municipal 
Court in response to a subpena duces tecum and certain 
records entitled F. W. Berens versus James J. Laughlin 
were identified as actual records of the Municipal Court 
and were received in evidence and marked for identification. 


Upon cross examination witness identified a paper en¬ 
titled “affidavit of Janies J. Laughlin” and identified same 
as an actual record of Municipal Court and same was of¬ 
fered and received in evidence as defendant’s exhibit 3. 
Whereupon John E. Laughlin was offered as a witness on 
behalf of plaintiffs and after being duly sworn testified sub¬ 
stantially as follows: lie is plaintiff in this cause; that he 
recalls receiving in March, 1939 a telephone call from 
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James J. Laughlin telling him that defendant desired prop¬ 
erty at 2244 Cathedral Avenue conveyed to defendant! and 
if that was done there would be no foreclosure; thalt he 
went to office of Mr. Clayton in the Bank of Commerce and 
Savings Bldg; witness was asked as to his conversation 
with Mr. Clayton but objection of defendant’s counsel was 
sustained and the following occurred: 

Mr. Laughlin. Well then your Honor 1 will not pursue 
this further but will put this witness on later when hisj tes¬ 
timony becomes admissibe. 

Whereupon witness was excused and plaintiff’s rented. 

Whereupon defendant’s counsel moved for dismissal upon 
the ground that there was no jurisdiction in Municipal 
Court and the only remedy available was the filing of j:>lea 
of title in Municipal Court. 

Whereupon the following occurred: 

The Court: There is no doubt that plaintiffs have made 
out a case. If there is no further testimony I could do 
nothing else but sign a decree in their favor for the 
52 relief sought. I have no doubt that defendant jvas 
guilty of fraud on March 27, 15)39 in obtaining deed 
to this property. You may be able to overcome it but! as 
it stands now 1 have no doubt that there was fraud j on 
March 27th. Your motion is overruled. j 

Whereupon F. W. Berens after being sworn testified as 
follows: That he is defendant in this cause; that he pad 
nothing to do with the initial payment made by the plain¬ 
tiffs on premises at 2244 Cathedral Avenue; that he was 
loan correspondent for the Security Mutual Life Insurance 
Company and arranged the loan secured by a deed of trust 
signed by John E. Laughlin and Gertrude Laughlin; that 
most of the monthly payments were made after the quo 
date; that because of delinquency foreclosure was set i[or 
March 27, 1939; witness said that he did not call plaintiff 
James J. Laughlin but that John E. Laughlin and Gertrude 
Laughlin called him and asked him to let them deed tjhe 
property back; witness said that Gertrude Laughlin had 
called at his office a few days before March 27, 1939 to find 
out what could be done; whereupon the following occurrejd: 
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Mr. Laughlin. Vour Honor I want him to fix the time 
and place. As a matter of matter neither Gertrude Laugh- 
lin or John E. Laughlin have ever been to his office—they 
do not know where his office is nor do they know his tele¬ 
phone number. 

Mr. Berens. Well Mr. Laughlin I thought it was Miss 
Gertrude Laughlin. Some ladv came to mv office. Do vou 
have another sister here. 

Mr. Laughlin. Xo not here. 

Witness said he had never made any promise to convey the 
property back to plaintiffs and the conveyance on March 
27, 1939 was final. Whereupon the following occurred: 

The Court: You sav John E. Laughlin and Gertrude 

v C7 

Laughlin called you on March 27th. What did they say 
to vou. 

Mr. Berens. They said if they would convey the prop¬ 
erty back to me would I halt the foreclosure and save that 
expense. 

The Court. If that is true. What would it mean 
53 to them to save the expense of foreclosure. 

Mr. Berens: I guess they thought it would help. 

The Court: Are John E. Laughlin and Gertrude Laugh¬ 
lin still liable under that deed of trust they signed in 1937. 

Mr. Berens: I can’t answer that. 

The Court: Whv can’t vou answer that. 

» • 

Mr. Berens: I would have to check it from the records. 

The Court: Wouldn’t you rather have these payments 
made or do you want this property. 

Mr. Berens: I am willing to turn the property back. I 
don’t want the property. 

i 

Whereupon the following occurred: 

The Court: Can you make those payments now. 

Mr. Laughlin: Your Honor, as I said before I can do it 
but it will take a few days. I have been trying to find out 
if they would take the money but on account of my dispute 
with the counsel for defendant they have never told me 
that they would take the money. Unless I knew that it 
would be accepted I couldn’t get the money. Xow they 
say definitely that they will accept it I can get it but it will 
take me a few days. I can’t get it today or tomorrow but 
I can in a few days. 
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The Court: How long will it take you to get it. 

Mr. Laughlin: I am sure I can have it by Thursday. 

The Court. Well then suppose we do this. You get the 
money and pay it Thursday and if it is not paid by Friday 
morning at 9:45 I will have to sign an order dismissing the 
complaint. 

Whereupon on Friday, December 8, 1939 at 9:45 A.M. iiji the 
chambers of Justice Goldsborough the following occurred: 

Mr. Laughlin: Your Honor I am sorry to say but f do 
not have the money at the moment. It is due to circum¬ 
stances beyond my control. But it is on the way and [will 
be here perhaps by noon. 1 suggest this and 1 think it is 
very fair. Let this matter go over until Monday—thjs is 
Friday—If the money is not paid by Monday morning at 
9:45 I will ask no further time and will relinquish all (fur¬ 
ther claim to the property. In fact I will sign a stipula¬ 
tion now to that effect. 


The Court. If I was the other side I would certainly ac¬ 
cept that proposition. You certainly can’t be harmed by 
waiting until Monday. 

54 Mr. Clark. I object to any continuance. I Want 
the order signed now. 

Mr. Laughlin. As you know this is an equity matter, j No 
harm can come to the defendant. He has nothing to los<j by 
waiting until Monday but I will be harmed if the order is 
signed now. 

The Court. As I told you if I was the other side I wpuld 
accept your proposition and wait until Monday but I will 
have to sign the order if he insists upon it. 

Mr. Laughlin. But this is an equity matter. Your Hojnor 
regardless of anything said heretofore had discretion in 
matters of this kind—particularly when the delay is due 
to circumstances beyond my control. All courts have in¬ 


herent powers to grant continuances. 

The Court: But if he insists I will have to sign the or¬ 
der. I am sixty two years old and never yet have I broken 
my word. 

Mr. Laughlin. But this is a different matter. You havjo a 
right is a case of this kind. There was no agreement jor 
stipulation signed in writing on Monday. You can ^ee 
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yourself the money is on the way and will perhaps be here 

by noon. 

•> 

The Court: Suppose you go outside Mr. Laughlin and 
let me talk with Mr. Clark. 

(Mr. Laughlin withdrew and in a very short time was 
recalled and the following occurred) 

The Court: He insists that 1 sign the order and I will 
have to do so. 

Mr. Laughlin: Well suppose you wait until 12:30 at 
least. 

The Court: He has insisted that 1 sign and 1 must do so. 

Mr. Laughlin. Well then if Your Honor must sign it 
suppose then you grant me supersedeas as I will appeal 
at once to the Court of Appeals. 

The Court: If you attempted to appeal that would al¬ 
most amount to virtual contempt of this court. 

Mr. Laughlin: In my judgment the statute permits an 
appeal from any final order and this certainly would be a 
final order. 

The Court: But you can’t appeal this. This is final. 

Mr. Laughlin: Suppose you do this—since it is a matter 
of such grave importance to me—wait until 12:30 and give 
me the opportunity to give you authorities to show that 
you do have the right to grant supersedeas or that 1 have 
the right to appeal to the Court of Appeals. I am certain 
1 can convince you of my point. 

The Court: Xo you can’t appeal. I am sure of 
that. 

o~) Mr. Laughlin. Then in that case Your Honor 
since I feel so sure of my right to appeal to the 
Court of Appeals won’t you acknowledge service of a pe¬ 
tition for a writ of superesedeas that I have prepared or 
acknowledge service on a petition for a writ of prohibition 
that I have prepared and then withhold your order until 
noon and give me a chance to file either or both of these in 
the Court of Appeals. 

The Court. Xo I won’t acknowledge service on either. 
You can't appeal. I am absolutely sure of that. 

Whereupon the order dismissing complaint and vacating 
restraining order was signed about 10. A. M. December 8, 
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1939. At about 10:45 A. M. plaintiff Janies J. Laughlin 
appeared in chambers of Justice Goldsborough and| ex¬ 
hibited to Mr. Edward Molenof, Secretary to Justice G^lds- 
borough advice from the Western Union Telegraph (Jom- 
pany that the money had arrived whereupon Mr. Molenof 
informed Mr. Laughlin that he would interrupt Justice 
Goldsborough at the bench in the trial of a case and inform 
of and whether he desired to vacate his order. Mr. Molenof 
returned within a few minutes with the message that Jus¬ 
tice Goldsborough would make no change in his ruling and 
the order as signed would stand. 

JAMES J. LAUGHLIN 
Counsel for Plaintiffs . 

District of Columbia ss j 

James J. Laughlin being first duly sworn deposes land 
says that the above statement of evidence represents a Cor¬ 
rect narrations of proceedings in the above cause and is 
prepared from notes made by affiant during the proceed¬ 
ings and from memoranda prepared at conclusion of! all 
proceedings and above is true to best of affiant’s knowledge 
and belief. j 

JAMES J. LAUGHLIN 

I 

Subscribed and sworn to before me this 10th day of Jlan- 
uarv, 1940 

KATHERINE KALLIVAS 

(Notarial Seal) Notary Public , D. C. 

56 Notice of Appeal 

Filed January 10 1940 

• • # j 

Notice is hereby given this 9th day of January, 1940, tljat 
John E. Laughlin and James J. Laughlin plaintiffs herein 
hereby appeal to the United States Court of Appeals ftor 
the District of Columbia from the judgment of this Court 
entered on the 8th day of January, 1940 in favor of defen¬ 
dant against said plaintiffs 

JAMES J. LAUGHLIN j 
Attorney for plaintiffs 


46 


LAUGHLIX, ET AL. VS. BEREXS. 


Memorandum 

JANUARY 10 1940 

Cost bond on appeal—filed. 


57 Assignment of Errors 

Filed January 10 1940 

# • # 

The Court erred: 

1— In dismissing complaint filed by plaintiffs. 

2— In refusing to grant continuance to plaintiffs. 

3— In holding that he lacked power to grant continuance 
if defendant objected. 

4 — In holding that plaintiffs could not appeal from 
court’s order. 

5— In holding that he had no power to grant supersedeas 
pending action by the Court of Appeals. 

6— In holding that plaintiffs had no remedy in the court 
of appeals. 

7— In holding that court was bound by provisions of an 
agreement as to dismissal of complaint and could exercise 
no discretion in the matter 

8— In holding that he was without discretion in the mat¬ 
ter if the defendant objected although the proceedings were 
entirely of an equitable nature. 

9— In overruling motion for reconsideration. 

10— And in other matters apparent of record. 

.JAMES J LAUGHLIN 
Counsel for Plaintiffs 

58 Designation of Record 

Filed January 10 1940 

* • • 

The Clerk will please prepare the record in the above en¬ 
titled cause and include therein the following: 

1— Complaint filed by plaintiff 

2— Rule to show cause 

3— Affidavit of notice 

4 — Restraining order 

5— Return and answer to rule and complaint 

6— Amended complaint 
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7— Order joining James J. Lauglilin as plaintiff 

8— Answer to amended complaint 

9— Order dismissing complaint 

10— Motion to vacate order of eviction and reconsidera¬ 
tion 

11— Reply to motion to vacate and reconsideration 

12— Order overruling motion to vacate order of eviction 
and for reconsideration 

13— Statement of evidence. 

14— Assignment of errors 

15— This designation of record. 

16— Clerk’s certificate. 

JAMES J LAUGHLIN 
Counsel for Plaintiffs 

I certify that I have this 10th dav of January, 1940 
mailed copy of above designation of record to Douglas) A. 
Clark, Counsel for Defendant. 

JAMES J LAUGHLIN 

59 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 58, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 4666, Civil Action, 
wherein John E. Laughlin, et al., are Plaintiffs and F. jiV. 
Kerens is Defendant, as the same remains upon the fifes 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my naine 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of February, 1940. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7603. Laughlin, et al., Appel¬ 
lants vs. Berens. United States Court of Appeals for tlhe 
District of Columbia Filed Feb 14 1940 Joseph W. Stew¬ 
art, Clerk. 
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


JANUARY TERM, 1940. 


No. 7603. 


SPECIAL CALENDAR. 


JOHN E. LAUGHLIN AND JAMES J. LAUGHLIN, 

APPELLANTS, j 

VS. 

F. W. BERENS, APPELLEE. 


I 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 

I. 

INTRODUCTORY. 

John E. Laughlin and James J. Laughlin, appellants 
were plaintiffs below and shall be so called herein. F. 
W. Berens, appellee, shall be referred to as defendant in 
this brief. 
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II. 

JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiffs below, John E. 
Laughlin and James J. Laughlin from a final decree of 
the District Court of the United States for the District 
of Columbia, dismissing the complaint for injunction, ac¬ 
counting and other relief (R. 31). 

The jurisdiction of the lower court over the contro¬ 
versy is not disputed: 

Section 57, Title 18, D. C. Code (1929). 

The jurisdiction of this court to review the lower 
court’s final order is found in Section 26, Title 18, D. C. 
Code. 


III. 

THE CASE. 

Plaintiff, John E. Laughlin, filed in the Court below 
a complaint for injunction, accounting and other relief 
(R. 1). The object of the suit was to establish his equity 
in premises located at 2244 Cathedral Avenue Northwest 
in the District of Columbia. Plaintiff James J. Laughlin 
was by order of court made a party plaintiff (R. 16). 

The original complaint was dismissed with leave to 
amend and plaintiffs filed an amended complaint (R. 16). 
The complaint came on for hearing (R. 36) and the 
court was of the opinion that plaintiffs substantiated their 
contentions (R. 41). Soon thereafter defendant agreed to 
reconvey the property to the plaintiffs (R. 42) upon pay- 
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ment of the amount then due. The case was held! open 
for settlement—said settlement to be completed by 
Friday, December 8, 1939 (R. 43). On December 8,; 1939, 
plaintiffs informed the court that due to circumstances 
beyond their control there would be a short delay ip get¬ 
ting the money and asked that the matter be continued 
for a short time (R. 43, 44, 45). This the court refused 
to do and thereupon signed an order dismissing the com- 
plaint (R. 31). This appeal is from this order, j 

IV. ! 

i 

QUESTIONS FOR DECISION HERE. 

i 

i 

1. Did the Court have power to grant a continuance 
or to extend the time to make the required payments? 

2. Did the Court have power to modify, vacate or to 
relieve the plaintiffs from the terms of a verbal stipu¬ 
lation? 

3. Was there an abuse of discretion? 


STATEMENT OF THE CASE. 

| 

In the Spring of 1937, plaintiff John E. Laughlip to- 
gether with his sister Gertrude Laughlin arranged through 
defendant to purchase premises located at 2244 
Avenue Northwest in the District of Columbia to be dccu- 

i 

pied by plaintiff James J. Laughlin and his family (R. 
3); that under the terms of sale an initial purchase price 
of approximately $2,800 was paid to the former ownej by 


Cathedral 


I 
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plaintiff John E. Laughlin and his sister; the balance due 
under the terms of sale was to be taken care of by a deed 
of trust signed by the parties to secure the Security Mu¬ 
tual Life Insurance Company, the defendant representing 
said company as loan correspondent (R. 22). Under 
the terms of the deed of trust plaintiffs were required 
to pay defendant approximately $85 per month. The pay¬ 
ments were made from month to month but in the early 
part of 1939 the payments became delinquent and a 
foreclosure sale was threatened (R. 17). On March 27, 
1939, the defendant called plaintiff James J. Laughlin by 
telephone and advised him that if plaintiff John E. 
Laughlin and his sister Gertrude Laughlin would deed all 
their right and interest in said property to the defendant 
that defendant would immediately order the trustees to 
stop the foreclosure sale (R. 17). It was at the same time 
agreed by the defendant that if the plaintiff John E. 
Laughlin and his sister would deed the property to him 
he would permit them to recover the said property with¬ 
in twelve months by paying the amount due at time of 
such recovery (R. 17). The defendant advised the plain¬ 
tiff James J. Laughlin that he desired that he enter into 
a rental agreement which would stipulate that the sum of 
$1,200 was to be paid within twelve months (R. 37). It 
was agreed that the monthly payments would be $100 per 
month which would be applied toward the regular 
monthly payment of from $82 to $85 and the balance 
would be applied toward the delinquent payments. That 
the property was conveyed to defendant by plaintiff John 
E. Laughlin and his sister Gertrude Laughlin and a rental 
agreement was signed between defendant and plain- 
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tiff James J. Laughlin (R. 37). The defendant j rec¬ 
ognized existence of the agreement to reconvey the prop¬ 
erty to the plaintiffs and when inquiry was made in May, 
1939, as to amount then due plaintiff James J. Laughlin 
was furnished a memorandum by defendant’s assistant 
(R. 38). It was later denied by defendant that there was 

i 

any agreement to convey the property back to plairitiffs 
but the record shows conclusively to the contrary (R. 
39). Plaintiff in October, 1939, forwarded the following 
to defendant: 

“Dear Mr. Berens:- 

There is enclosed $105.25 to cover rent and cburt 
costs. These figures were given to me by Mr. Cum¬ 
mins this AM. Will have the $820. by Nov. 15th per 
our agreement. Please send receipt by bearer, I if I 
am correct. 

Very truly yours, j 

James J. Laughlin” 

and at the bottom of the letter we find this: 

“Receipt of the above acknowledged Oct. 3, ^939 
F. W. Berens” (R. 39). ! 

i 

The record shows that several suits were filed in 
Municipal Court for possession and an attempt was mhde 
at eviction but restraining order was issued by the Dis¬ 
trict Court (R. 6). Suit was instituted to restrain fur¬ 
ther attempts to evict plaintiff James J. Laughlin ancj to 
establish the equity of plaintiffs in the premises (R. ^6). 
The case came on to be heard and testimony was offered. 
At the conclusion of plaintiff’s case there was a motion 
to dismiss (R. 41). The court denied the motion in th^se 
words: 
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“There is no doubt that plaintiffs have made out 
a case. If there is no further testimony I could do 
nothing else but sign a decree in their favor for the 
relief sought. I have no doubt that the defendant was 
guilty of fraud on March 27, 1939, in obtaining deed 
to this property. You may be able to overcome it 
but as it stands now I have no doubt that there was 
fraud on March 27th. Your motion is overruled” 
(R. 41). 

The defendant then took the stand and within a few 
minutes there was an offer to convey the property back 
to plaintiffs. The court then stated that the money was 
to be paid by Friday, December 8, 1939, or the complaint 
would be dismissed (R. 43). On Friday, December 8, 
1939, plaintiff James J. Laughlin appeared before Justice 
Goldsborough (in chambers) with counsel for defendant 
and informed the judge that due to unforeseen and unavoid¬ 
able circumstances that the money was not available at 
the moment but was on the way and would arrive per¬ 
haps by noon and asked that the matter be continued 
until the following Monday or at least until noon of the 
8th (R. 43). The court was agreeable but said he lacked 
authority to do so unless counsel for defendant consented. 
It will be seen from the record at pages 43, 44 and 45 that 
the court was willing to continue the matter but said it 
lacked power to do so if there was objection. The order 
was signed and defendant proceeded to recover the prop¬ 
erty from the plaintiffs. It is particularly significant to 
note that the money in question actually arrived at 10:45 
A. M. on December 8th but the court refused to vacate 
its order (R. 45). 
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ARGUMENT. 

1 . i 

Did the Court Have Power to Grant a Continuance or to 
Extend the Time to Make the Required Payments? 

That a court has power to continue or to postpone 
any pending action before it is so well established as to 
make argument futile. No citation of authorities is qec- 
essary. However we think it is well stated in Dietrich 
v. United States Shipping Board, 9 F. 2d 733, where the 
court said: 

i 

i 

“The continuance of a pending action or its post¬ 
ponement is inherent in all courts and is generally a 
matter resting in the court’s discretion and review- 
able only for abuse.” 

In the instant case there is no dispute that the court 
recognized that the reasons advanced were meritorious 
but said he lacked power. 

2 . \ 

i 

Did the Court Have Power to Modify, Vacate or to Relieve 
the Plaintiffs from the Terms of a Verbal Stipulation? 

As the record shows a verbal stipulation was enteijed 
into on Monday, December 4, 1939, that certain monjey 
was to be paid on Friday, December 8, 1939. There can 
be no question that the court had power to modify, vary 
or to vacate the terms of that stipulation. It must ne\[er 
be forgotten that this was a proceeding in equity and 
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plaintiffs had established their contentions and the court 
had stated that defendant was guilty of fraud. There can 
be no doubt that the court had power to extend the time 
for making the payments. 

In Goldstein v. Goldsmith, 276 N. Y. S. 861, 243 App. 
Div. 268, the Court said: 

“Court will afford relief where enforcement of 
stipulation would be unjust or give one party uncon¬ 
scionable advantage.” 

In Foote v. Adams, 248 N. Y. S., 232 App. Div. 60, 
the Court said: 

“Court may set aside stipulation entered into in¬ 
advisably which may produce inequitable result.” 

In Nasios v. Contompasis, 260 N. Y. S. 537, 236 App. 
Div. 621, the Court said: 

“Court has power to relieve from trial stipula¬ 
tion even after verdict when properly moved thereto 
on account of equitable consideration.” 

In Le Barron v. City oj Harvard, 262 N. W. 26, 129 
Nebr. 460, the Court said: 

“Parties will not be relieved from formal, ju¬ 
dicial stipulations unless application for such relief is 
seasonably made, with diligence, on due notice, and 
good cause is shown for granting it.” 

In Payton v. Rogers et al., 285 N. W. 837, _ S. D. 

_ (1939), the Court said: 

“It is well settled that courts may in the exer¬ 
cise of a sound judicial discretion and in furtherance 
of justice relieve parties from stipulations entered into 
in the course of judicial proceedings and on appeal 
such determination by trial courts will not be inter- 
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fered with unless there is a clear showing of an abuse 
of discretion.” 

We find this in 25 Ruling Case Law 1099: 

“So equity is disinclined to disturb a consent or 
compromise made by an attorney who is authorized 
to appear for a party to a suit unless it will operate un¬ 
reasonably to the prejudice of the interests of that 
party. Where however it works great injustice 
equity will relieve from it.” 

3. 

Was There an Abuse of Discretion? 

There would seem to be little doubt that there \yas 
an abuse of discretion. The court’s reasoning was cleaprly 
erroneous. It was conceded that the circumstances jjus¬ 
tified a continuance but the court felt itself bound by the 
terms of a verbal stipulation. No case could be foiind 
where a court went so far beyond the bounds of reason 
and justice and equity. 

In Quinn v. State, 16 Pac. 2d 591, 54 Okla. Cr. l|79, 

i 

the Court said: 

“By abuse of discretion is meant a clearly errone¬ 
ous conclusion and judgment; one that is cleanly 
against the logic and effect of such facts as are pre¬ 
sented in support of the application or against tjhe 
reasonable and probable deductions to be drawn frpm 
facts disclosed at the hearing.” 

There is a well considered opinion in an old case that 
is very pertinent here. In Commonwealth v. Shaffer, |52 
Penna. Superior 230, the Court said: 
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“The phrase ‘abuse of discretion’ as applied to 
judicial proceedings does not necessarily imply a wil¬ 
ful abuse or intentional wrong. It may occur through 
an honest though erroneous opinion entertained by 
the court as to the nature and extent of its discre¬ 
tionary power and as to the legal principles governing 
its exercise. And where this is plainly made to ap¬ 
pear to the appellate court in a legitimate way it 
may set aside the action complained of and remit the 
matter to the court of first instance with direction to 
proceed according to the legal principles governing 
the judicial discretion committed to it.” 

In Bringhurst v. Harkins, 122 Atl. 783, 2 W. W. Har. 
324, the Court said: 

“Judicial discretion means nothing else but ex¬ 
ercising the best of the court’s judgment on the oc¬ 
casion that calls it forth; and ‘abuse of discretion’ is 
a discretion exercised to an end or purpose not jus¬ 
tified by and clearly against reason and evidence and 
exercise of discretion will not be reversed unless it 
appears that it was exercised on grounds or for rea¬ 
sons clearly untenable and unreasonable.” 

There would seem to be little doubt that the court 
clearly abused his discretion in this case and is clearly 
the type of case calling for relief by an appellate tribunal. 

In the refusal to grant the continuance requested in 
what manner could the defendant have suffered injury? 
On the other hand the plaintiffs suffered irreparable in¬ 
jury by the refusal to grant the continuance. And it must 
not be overlooked that equity was entirely on the side of 
the plaintiffs by the court’s own admission. 
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In conclusion it suffices to say that defendant can 
only justify the court’s arbitrary and oppressive abusb of 
power on the theory that the verbal stipulation of Monday, 
December 4, 1939, was a consent decree. It was inj no 
sense a consent decree. We find in 60 C. J. 39, this: j 

“A stipulation is neither a decree nor consent 

decree.” 

Citing People v. Spring Lake Drain District j 97 
N. E. 1042, 253 Ill. 479. 

A consent decree means just what it says. A decree 
by consent. 

See Curry v. Curry, 65 App. D. C. 47, 79 F. 
2d 172. 

Conclusion. 

It follows therefore from what has been said that jthe 
court had power: 

1. To grant the continuance, 

2. To vary, modify, vacate or relieve plaintiffs fiiom 
terms of the verbal stipulation 

and it also follows that in failing to do so the court 
abused its discretion and therefore the order dismissjng 
the complaint was error and should be reversed. 

James J. Laughlin, 

Counsel for Appellants. 

At Washington, D. C., September 3, 1940. 
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©intteii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

January Term, 1940. 


No. 7603. 

SPECIAL CALENDAR. 


John E. Lal’guun and James J. Laughlix, Appellants , 

v. 

F. Vv. Bkkens, Appellee . 


Appeal from the District Court of the United States j 
for the District of Columbia. 


BRIEF FOR AFPELLEE. 


STATEMENT OF THE CASE. 

It will l)e necessary, due to the brevity of the state¬ 
ment of the case in appellants’ brief, to state the facts 
and circumstances surrounding this appeal, which is 
now before this Honorable Court. This will be made | 
as brief as possible. 

The appeal which is now before this Court to reverse j 
the decision of the District Court of the United States | 
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for the District of Columbia in its order dismissing 
the complaint filed therein by the appellants originated 
in a Landlord and Tenant suit for non-payment of rent 
for the possession of the real estate at 2244 Cathedral 
Avenue, Northwest, Washington, D. C., in September 
of 1939, the appellant, James J. Laughlin, then occupy¬ 
ing the said premises as a monthly tenant by virtue of 
a certain Landlord and Tenant agreement signed by 
the said Janies J. Laughlin and appellee, F. W. Bercns. 
(R. 14) Under this agreement it had become neces¬ 
sary to file several suits in the Municipal Court of the 
District of Columbia for the possession of the said 
property from the appellant, James J. Laughlin, be¬ 
cause of his failure to pay the rent as stipulated in 
said agreement. The last of these suits in the Mu¬ 
nicipal Court was filed in September of 1939, at which 
time, disregarding the fact that in previous suits the 
appellant, James J. Laughlin, had admitted that he was 
only a tenant, he filed what purported to be a plea of 
title to said real estate, but did not file an undertaking 
in conformity with Section 23, of the Code of Law for 
the District of Columbia, as amended to June 7, 1924, 
Section (>87, R. S. I). (’., Comp. Stat. D. C., p. 317, Sec. 
11, to transfer the trial of his plea of title to the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia, as provided by said section, which reads as 
follows: 

“If upon the trial the defendant pleads title to the 
premises, in himself or in another under whom he 
claims, setting forth the nature of said title, under 
oath, and shall enter into an undertaking, with 
sufficient surety, to be approved by the justice, 
to pay all intervening damages and costs and rea¬ 
sonable intervening rent for the premises, the 
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justice shall certify the proceedings to the su¬ 
preme court of the District of Columbia, and the 
same shall be further continued in said court ac¬ 
cording to its rules.” 

Appellant, James J. Laughlin, filed a bond in the 
Municipal Court which the Court did not accept be¬ 
cause of the insufficiency of the surety thereon; that 
as a result of the appellant, James J. Laughlin’s, fail¬ 
ure to furnish the said bond as required by law, the 
Municipal Court of the District of Columbia gave 
judgment for possession of the said property. 

The appellant, James J. Laughlin, then filed several 
dilatory motions in the Municipal Court, endeavoring 
to have the said judgment vacated, which were each 
in turn overruled by the said Municipal Court, and 
judgment for possession was given and a writ of resti¬ 
tution issued by the said Municipal Court, directing 
the United States Marshal to dispossess the appel¬ 
lant, James J. Laughlin, and restore possession to the 
appellee herein. 

That at this time the appellant, Janies J. Laughlin, 
endeavoring to do indirectly what he could not do un¬ 
der the law in the Municipal Court, filed his first com¬ 
plaint in the District Court of the United States for the 
District of Columbia in the name of the appellant, 
John E. Laughlin, which he called, ‘‘Complaint for 
Injunction, Accounting and Other Relief”. (R. 1.) 

The appellee herein filed an answer to the complaint 
and to the rule to show cause issued therewith, and a 
motion to dismiss and to deny the relief sought in the 
rule to show cause. (R. 6.) At the first hearing herein 
the same came on to be heard before Mr. Justice Proc¬ 
tor, who requested that the record from the Municipal 
Court be brought up as it did not appear to be regular 
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to him, at which time the appellant, James J. Laugh- 
lin, filed ail affidavit of prejudice against Mr. Jus¬ 
tice Pr'octor. That thereafter the said hearing 
came on before Mr. Justice O’Donoghuc, at which 
time the appellants’ complaint was dismissed and 
appellant, James J. Laughlin, was allowed ten days 
in which to amend, and on motion said appellant, 
Janies J. Laughlin, was allowed to join in the action 
as a party plaintiff. (R. 16.) That thereafter an 
amended complaint for injunction, accounting to es¬ 
tablish equity in property, and for other relief was 
filed by the appellants herein (R. 16), and the answer 
of the appellee to the amended complaint was filed (R. 
21), and the same having been previously advanced 
for hearing, came on to be heard on December 4, 1939, 
before Mr. Justice Goldsborough, at which time, ap¬ 
pellee, by his counsel, moved that the complaint be dis¬ 
missed on the grounds that it was a case purporting to- 
establish title to real estate in the District of Colum¬ 
bia, and that it was improperly before the Court be¬ 
cause the appellants herein had not conformed with 
Section 23 of the Code of Law for the District of Co¬ 
lumbia., supra that the Court asked counsel for ap¬ 
pellee, at the conclusion of his argument, what Con¬ 
gress intended to do with a person who wanted to es¬ 
tablish title to real estate, growing out of a suit in the 
Municipal Court, when he was financially, or for some 
other reason, unable to- furnish bond, to which appel¬ 
lee’s counsel replied that Congress in all of its wisdom 
had not foreseen such a circumstance arising, as any¬ 
one who had a color of title to real estate based upon 
any merit could certainly furnish a nominal bond of 
Five Hundred Dollars ($500.00), to which the Court 
replied, that he did not agree and that the case would 
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be heard on its merits, whereupon appellee took an ex-j 
ception. 

This case then came on to be heard on its merits] 
and as it was not stenographically recorded, the 
evidence stated in the transcript (R. 36), is recorded 
wholly from mem'ory by the appellant, James J. 
Laughlin, and from notes made by him during the trial. 
The testimony of the appellant, James J. Laughlin, as! 
stated, (R. 36, 37, 38, 39, 40) is substantially correct.! 
Appellee objected to appellants’ exhibit No. 1 (R.j 
38) because it vras simply a plain piece of paper! 
with figures noted thereon without any proof of! 
where it came from, except the appellant’s tes-j 
timony that he received it from some clerk in the office 
of the appellee. At that time the appellant, James 
J. Laughlin, did not know the name of the clerk from 
wh'om he received this statement; the insertion of! 
the name of Miss Parrish (R. 38) is entirely an after-1 
thought on the part of the appellant, James J. Laugh-1 
lin, because at the time he testified he did not know her | 
name but secured the same sometime during the re- j 
mainder of the trial. Appellee says that prior to the ! 
identification of this purported statement of account, j 
the same should not have been admitted in evidence, to j 
which exception was duly noted. Objection was made j 
to the introduction of the letter (R. 39) directed to the j 
appellee by the appellant, James J. Laughlin, on which 
was noted by the appellee, “Receipt of the above ac¬ 
knowledged October 3/39.”, on the ground that it did 
not show any agreement, or acknowledgment of any 
agreement, on the part of the appellee, and merely 
showed an acknowledgment of the receipt of the letter | 
and its contents. The same was admitted into evidence ! 
and an exception was duly noted. Appellee still con- j 
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tends before this Honorable Court that this letter 
should not have been admitted into evidence, as pur¬ 
porting: to represent the acknowledgment of any agree¬ 
ment between the appellants and the appellee. At the 
conclusion of the appellant, James J. Laughlin’s, tes¬ 
timony, the appellant, John E. Laughlin, took the stand, 
but was unable to substantiate any testimony given 
by the appellant, James J. Laughlin, and it will be sig¬ 
nificant to note that very little mention is made of the 
testimony of John E. Laughlin in the record (R. 40). 
The records of the Municipal Court were identified by 
one of the Assistant Clerks, and all were identified as 
being Landlord and Tenant suits captioned, “Com¬ 
plaint for Possession of Real Estate”—“F. W. Berens, 
Plaintiff v. James J. Laughlin, Defendant”, and the 
suit was identified out of which this action arose. After 
this testimony, appellants, plaintiffs below, rested. 

'Whereupon, appellee, defendant below, by his coun¬ 
sel, moved the Court for a dismissal upon the grounds 
that there was no jurisdiction in the District Court of 
the United States for the District of Columbia, for the 
reason that the testimony plainly showed that the only 
remedv provided for a case of this nature was bv wav 
of a plea of title with the giving of a proper bond ap¬ 
proved by the Municipal Court, to transfer a hearing 
of this matter to the District Court of the United States 
for the District of Columbia, which is in substance the 
same motion made at the beginning of the hearing. The 
same was overruled (R. 41). However, counsel for 
the appellee cannot agree with counsel for the appel¬ 
lants to the words attributed to the Court in overrul¬ 
ing said motion (R. 41), but says that the true state¬ 
ment of the Court was that from the evidence at that 
point the plaintiffs had proved a cause of action, and, 
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therefore, it would be necessary for the appellee, defen¬ 
dant below, to rebut the testimony of the appellants, 
by reason of the fact that according to the evidence 
there was evidence of fraud on March 27, 1939, ancj, 
therefore, he would expect the appellee to put on his 
defense. 

Whereupon, appellee, F. W. Berens, took the stand 
and testified substantially as stated in the record (R. 
41 and 42), except that the Court asked of the appel¬ 
lee if he would not rather have the payments made up 
to date than have the property, to which the appellee 
rejdied, “I am willing to turn the property over; \ 
don’t want the property”, to which Mr. Clark, counsejl 
for appellee, stated to the Court, “Your honor we hav(| 
never been offered the payments up to date on this 
property, nor a tender of any nature”, to which the 
Court replied, “Mr. Laughlin has just testified fron) 
the stand, under oath, that he has the money now to 
make the payments up to date”, and then turned tc 
Mr. Laughlin and stated, “Do you have the money now 
Mr. Laughlin to make the payments up to date?”, to 
which the appellant, James J. Laughlin, replied, 
“Yes”, and placed his hand on his pocket indicating] 
that lie had the money at that moment. Whereupon,j 
the Court said, “Mr. Laughlin is under oath and hei 
says that he has the money, and I will adjourn Court! 
for a few minutes to see if you people can agree on tliej 
correct amount”. Whereupon, Court was adjourned! 
for approximately fifteen minutes, and upon resuming 
session, Mr. James J. Laughlin informed the Court 
that we had agreed upon the amount, but that he did 
not have the money at that moment, but meant that he 
could get it, to which the Court expressed amazement 
hv saying, “Well, you just testified that you did have 
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the money”, to which Mr. Laughlin replied, ‘‘I meant, 
your Honor, that I could get the money and I will cer¬ 
tainly have it within a few days, and I am sure that 
I can have it by Thursday, December 7,1939”. It was 
then and there mutually agreed in open Court among 
Mr. Justice T. Allan Goldsborough, Elmer E. Cummins 
and Douglas A. Clark, attorneys for appellee, and 
James J. Laughlin, in his own behalf and as attorney 
for John E. Laughlin, that if the appellants paid the 
appellee the sum of Five Hundred Forty-three and 
Forty-seven One-hundredths Dollars ($543.47) on or 
before ten o’clock A. M., Friday, December 8, 1939, 
the said appellee would convey back the said property 
in question to the said appellants, and that in the event 
the said appellee was not paid the aforesaid sum on or 
before ten o’clock A. M., December 8,1939, said appel¬ 
lants’ complaint would be, by their consent, dismissed. 
Thereafter, on December 8, 1939, at ten o’clock A. M., 
Douglas A. Clark, one of the counsel for appellee, went 
to Mr. Justice Goldsborough’s chambers to either re¬ 
ceive the money from the appellants or have the order 
signed dismissing the case, in accordance with the 
agreement before the Court. That to show his good 
faith, he had then and there prepared a deed trans¬ 
ferring the property back to the appellants, signed and 
sealed by the appellee, and also an order dismissing 
the complaint in the event the money was not paid as 
per the agreement (R. 31); that upon the arrival of 
Mr. James J. Laughlin at the chambers of Mr. 
Justice Goldsborough, he stated that he did not 
have the money at the moment and requested that 
the matter go over until Monday. Whereupon, counsel 
for appellee insisted that the order be signed in accor¬ 
dance with the agreement which had been entered into 
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four days previously, which was more than the amount 
of time the appellants had requested when the agree¬ 
ment was made, and the Court agreed and stated to the 
appellant, James J. Laughlin, that the Court was iji 
this instance a party to the agreement, which wap 
freely entered into by the Court, the plaintiffs, and thjj 
defendant below, and that if Mr. Laughlin wanted to 
break his word that he, the Court, would not be a parti’ 
thereto; that he was more than sixty-two years of agi‘ 
and had never yet broken his word, and that he did no!t 
intend to start now. The appellant, James J. Laughf- 
lin, then stated to the Court substantially as set out in 
the record (R. 48 and 44). As to his conversation with 
the secretary to Mr. Justice Goldsb'o rough; counf 
sel for appellee have no knowledge that such occurred^ 
but counsel for the appellee do say that from the date 
of the inception of this case up to the date of this writ! 
mg there has never been made a bona fide tender of amf 
amount due the appellee herein; that several communi ¬ 
cations have been received from the appellant, James 
J. Laughlin, that he was making tender, but that no 
money has ever been offered at any time by the appel¬ 
lants in settlement of this case. 
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SUMMARY OF ARGUMENT. 

It is appellee’s contention that: 

1. The Motion to Dismiss should be granted in this 
case since it is an attempt to appeal from a consent 
order. 

2. It is appellee’s contention that the Court below 
did have the power to grant a continuance to appel¬ 
lants, but that it was a matter of discretion with the 
lower Court and that the reasons advanced for the 
continuance were not sufficient in the lower Court’s 
mind to grant appellants-’ request. 

3. It is appellee’s contention that the Court did not 
have the power to modify, vacate or relieve the plain¬ 
tiffs below from the terms of a verbal stipulation un¬ 
less appellants could show that they were mistaken 
or had been defrauded or that the agreement was con¬ 
trary to public policy. None of these factors have been 
shown by appellants. 

4. It is appellee’s contention that the extension of 
time which the appellants requested in which to per¬ 
form their agreement was a matter solely within the 
discretion of the Court below and that there is no show¬ 
ing by the appellants of any abuse of that discretion 
by the Court below. 

5. It is appellee’s contention that the order from 
which appellants are attempting to appeal to this Court 
was a consent order as shown by the record, and that 
this Court is bound by the record and that from a con¬ 
sent decree there is no right of appeal or of review by 
an appellate Court. 



ARGUMENT. 


1. Motion to Dismiss. 

It is appellee’s contention, from the cases herein¬ 
after cited, that the proper procedure before this Cohrt 
is to first dispose of the motion to dismiss filed herein 
by appellee, which was passed by this Court until the 
hearing hereof. It is appellee’s contention that sinjje 
this is a consent order (R. 31) which the appellants 
are endeavoring to have this Court review, it is w0ll 
settled that from a consent order there is no right 
appeal or of review by an Appellate Court, and 
support thereof, appellee cites the following cases: 
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Gansu v. Goldenberg, 39 App. D. C. 597. 

Parish v. McGown, 39 App. D. C. 184, 237 U. S. 
285 

United States v. Babbitt, 104 U. S. 767, 26 L. e<jl. 
921. 

Nashville, Chattanooga, & St. Louis Ry. Com¬ 
pany v. United States, 113 U. S. 261, 28 L. ed. 
971. | 

Paulsen, et al. v. McCormick, 133 Kan. 523. 

Winchester v. Winchester, 121 Mass. 127. 

2. Answer to Appellants’ First Contention. 

“Did the Court have power to grant a continuanc^ 
or to extend the time to make the required payments 

Appellee says that he agrees with the contention of 
the appellants that it is well established that a Court 
has power to continue or postpone any action pending 
before it if the request for a continuance is based uponj 
some sound reason for granting such continuance, ant^ 
the refusal of a Court to grant such a continuance isj 
reviewable only when it can be shown that the action! 
of the Court in refusing the continuance was an abuse 
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of its discretion. Appellee agrees with the case cited 
by appellants, Dietrich v. United States Shipping 
Board, 9 F. 2d 733, but says that appellants fail to 
read far enough in said case, for the Court said: 

“But a party is not entitled to a continuance be¬ 
cause he discovers he has made a mistake of law, 
or where his application is for the mere purpose 
of getting better proof.” 

Appellee does not agree with appellants’ contention 
that the Court below recognized that the reasons ad¬ 
vanced for a continuance were meritorious, but says 
that the Court below, in exercising its sound discre¬ 
tion, did not see fit to continue this matter from De¬ 
cember 8, 1939 until the following Monday, and ap¬ 
pellee respectfully invites this Court's attention to the 
record at pages 42, 43, and 44, which was prepared 
from memory by the appellant, James J. Laughlin, 
and it does not appear in the record at any place that 
the Court said that it lacked the power to grant a con¬ 
tinuance. The Court did say that it would accept the 
proposition if it were in the position of the defendant 
below, but recognized that defendant’s objection was 
for good and sufficient reason, and did not see fit to 
grant a continuance or a postponement over his objec¬ 
tion. It has not been shown that the Court in anv 

• 

manner abused its discretion or acted in an arbitrary 
manner, but on the contrary, it appears that the Court 
felt the reasons advanced for the continuance by ap¬ 
pellants herein were not sufficient to relieve the ap¬ 
pellants from their agreement made in open Court at 
the trial of this cause. 




3. Answer to Appellants’ Second Contention. 

“Did the Court have power to modify, vacate or to 
relieve the plaintiffs from the terms of a verbal stipu¬ 
lation?” 

Appellee feels that this question is not properly be¬ 
fore this Court. It does not appear from the reconjl 
that appellants ever requested to be relieved of theif 
agreement, but merely requested additional time iiii 
which to perform. However, if this Court feels that 
this question is properly before it, appellee respectj- 
fully states that it is elementary that for a Court tc[ 
relieve a litigant from a stipulation which he has made] 
it must be shown that the litigant was grosslv mistaken! 
as to the facts, or that he had been the victim of fraud] 
or that the stipulation would be contrary to public) 
policy. In the case cited by appellants, Goldstein v.| 
Goldsmith, 276 N. Y. S. 861, 243 App. Div. 268, the! 
defendants were relieved from a judgment entered on! 
a stipulation, but the defendants had in good faith) 
made payment according to the stipulation, and one) 
of their checks was not cashed by the bank, through! 
an error of bookkeeping at the bank, and the Court.! 
set aside the judgment entered against the defendants,! 
but stated that all of the sums due under the stipula¬ 
tion were to be paid within five days or the case would 
be placed again on the calendar for trial. No such 
facts appear in the case before this Court to warrant 
granting the relief requested of the lower Court. 

In the second case cited by appellants, Foote v. 
Adams, 248 X. Y. S. 539, 232 App. Div. 60, the state 
of New York was relieved from a stipulation when it 
was shown that the Attorney General for the State 
had entered into a stipulation in certain partition suits 
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and had been mistaken as to the land to which the suits 
related, and the Appellate Court relieved the State 
from this agreement because of the mistake on the 
part of the Attorney General, saying that not to relieve 
the State from this agreement would be against public 
policy, in view of the interests of the people of the 
State. There is certainly no question of public policy 
involved in the case before this Court. 

In the case of Nasi os v. Contompasis, 260 X. Y. S. 
537, 236 App. Div. 621, the Court relieved plaintiff 
from a stipulation made in open Court as to the dis¬ 
tance an automobile traveled after it began to shimmy, 
when it appeared that plaintiff’s counsel was in error 
after the testimony of witnesses varied greatly as to 
the distance, and because the trial Court believed this 
distance to be of vital importance. In the case before 
this Court no such facts exist, since the appellant, 
♦lames J. Laughlin, as attorney for John E. Laughlin, 
and in proper person for himself, agreed to the dis¬ 
missal of this action ip the Court below if they did 
not make payment in accordance with their agreement. 

Appellee agrees with the excerpt quoted from the 
case of Le Barron v. City of Harvard , 262 X. AY. 26, 
129 Nebr. 460, but says that it is not in point with this 
case. It is noteworthy that in the case just cited, the 
Appellate Court held that the parties were bound by 
their stipulation not only for one trial, but that it was 
the best evidence of the existence of a fact in a second 
trial concerning the same subject matter. 

Appellee is in accord with the quotation from the 
case of Payton v. Rogers , et al., 285 X. W. 837. but says 
that there is no showing in the case before this Court 
that there was any abuse of sound judicial discretion 
or that to have granted appellants’ request would have 
furthered justice. 
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Appellee likewise has no fault to find with the quo+ 
tation from 25 Ruling- Case Law 1099, but says tha^ 
there is no showing in the instant case that the action! 
of the trial Court below operated unreasonably to thej 
prejudice of the interests of appellants, or that it was 
unjust to them, but on the other hand, it appears that 
the Court was more than reasonable after appellant,! 
James J. Laughlin, stated that appellants then hadj 
the money and later revised this, stating that they} 
would have the money by December 7,1939. The Court j 
and appellee agreed that appellants could have until! 
ten o’clock a. m., December 8, 1939 to get the money, j 
The Court below did everything in its power to assist 
appellants, that they might have sufficient time in j 
which to raise the required amount of money. The j 
statement made by appellant, James J. Laughlin, (R. 
45) that the money did arrive at 10:45 a. m. on De¬ 
cember 8, 1939 is absolutely unconfirmed. It was not 
part of the trial; if the money arrived it was not | 
made known to the appellee or to his counsel, and 
on that very day appellant, James J. Laughlin, was j 
evicted from premises 2244 Cathedral Avenue, N. W., j 
and if the money had arrived, as stated, it was never j 
offered to appellee or his counsel that day or any other | 
day, since that time. 

4. Answer to Appellants’ Third Contention. 

“Was there an abuse of discretion?” 

Appellee agrees with the excerpt quoted from Quinn 
v. State , 16 Pac. (2d) 591, 54 Okla. Cr. 179, in which 
case an appeal was taken because of the failure of the 
lower Court to grant a change of venue in a murder | 
trial, where it appeared from the evidence that the I 
defendant could not get a fair and impartial trial in I 
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the county in which the offense occurred, the Court 
saying that it would not reverse the ruling of the trial 
Court denying an application for a change of venue 
unless, “it is made clear to appear that there has been 
such an abuse of discretion as to amount practically to 
a denial of justice.’’ There is certainly no such show'- 
ing of abuse of discretion in the instant case. 

Appellee concurs in the opinion rendered in Com¬ 
monwealth v. Shaffer, 52 Penna. Superior 230, and 
Bringhurst v. Harkins, 122 Atl. 783, 2 W. W. Har. 324, 
but says that neither of the two cases last cited is in 
point with the case before this Court, because the facts 
in the cases cited by appellants are far different from 
the facts in the instant case. There is no showing of 
any mistake on the part of appellants when they en¬ 
tered into the agreement at the trial below. They 
were given a day longer to procure the required amount 
of money than they requested. Appellee submits that 
there was sufficient reason for the action taken by the 
Court below, and that being true, it certainly cannot be 
construed as an abuse of its discretion because, as 
brought out in Bringhurst v. Harkins, supra, it is not 
what another judge would have done in deciding the 
matter, but whether there w^as reasonable ground for 
what was done. 

In the instant case the Court below accepted appel¬ 
lants’ proposition and granted an additional day, and 
certainly when appellants failed to comply with their 
agreement, it cannot be said that the lower Court was 
arbitrary, capricious, or acted so as to do an injustice 
to them. Courts look with favor upon stipulations and 
agreements designed to simplify and shorten or settle 
litigation, thereby saving time and costs and further¬ 
ing justice, and such stipulations should be upheld and 
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encouraged by the Courts whenever possible, unles^ 
to enforce them would be a gross injustice, and it wajs 
so held in People v. Spring Lake Drain District, 258 
Ill. 479, in which a consent decree was upheld predi¬ 
cated upon a stipulation. This stipulation was hel<jl 
to be a valid and binding agreement, although it worketjl 
a hardship on the consenting parties, and appellee i^ 
in full accord with the case of Curry v. Curry, 65 AppL 
I). C. 47, 79 F. (2d) 172, which he will cite in support oj 
his contentions. 

5. Appellee’s Contention. 

It is appellee’s contention that this Court is bounc( 
by the record, and that the decree dismissing the com-j 
plaint below was a consent decree (R. 31). The first 
line of said decree states as follows: 

i 

I 

“Upon consideration of the consent of the plain¬ 
tiffs herein, it is, this 8th day of December, 1939, 
Ordered * * * ” 

It is not shown anywhere in the record that appellants, 
at the time of the signing of this decree or at any other 
time except now, as shown on the last page of their 
brief, ever denied the fact that this was a consent de-i 
crec. The record, speaking for itself, shows that it was 
a consent decree and that being true, appellee respect- j 
fully submits that no appeal lies therefrom, and in sup¬ 
port thereof cites the case cited by appellants, Curry v. 
Curry, 65 App. D. C. 47, 79 F. (2d) 172, in which this ! 
Court said: 

“for a consent decree, within the purview of the 
pleadings and the scope of the issues, is valid and 
binding upon all parties consenting, open neither | 
to direct appeal nor collateral attack. ‘A fortiori ! 
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neither party can deny its effect as a bar of a sub¬ 
sequent suit on any claim included in the decree.’ ” 

And this Court held in the same case that a statement 
in a record on appeal that a party has consented to a 
decree is equivalent to an admission that the facts 
exist on which the decree rests, and the only question 
open is whether that decree could be entered in that 
cause on any state of facts, and there is no question in 
the instant case that the decree could be entered on 
the state of facts existing. 

In United States v. Babbitt, 104 U. S. 767, 26 L. Ed. 
921, the question presented to the Court below was 
whether or not in the computation of pay for the plain¬ 
tiff, Babbitt, an army officer, under an act of Congress, 
his period of service at West Point was to be taken into 
account. The Court of Claims found adversely to the 
plaintiff, Babbitt, and wrote an elaborate opinion to 
that effect. On appeal to the United States Supreme 
Court, the record indicated that after the decision of 
the Court of Claims, the Attorney General of the 
United States entered into what was termed a consent 
decree, allowing the plaintiff to recover, and the Su¬ 
preme Court held that in spite of the decision of the 
Court of Claims, the consent decree entered into by the 
Attorney General, to the contrary, was binding on the 
United States and found in favor of the plaintiff, Bab¬ 
bitt. The Court cited Pacific R. R. Company v. 
Ketchum, 101 U. S. 289, as one of its authorities, in 
which it held that when a decree was rendered by con¬ 
sent, no errors would be considered on appeal which 
were in law waived by such consent, and that the con¬ 
sent to the judgment below by the Attorney General 
was in law a waiver of the error now complained of, 
and for this reason the judgment below was affirmed. 
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In the case of Nashville, Chattanooga & St. Louis Ry\ 
Company v. United States, 113 U. S. 261, 28 L. eel. 971' 
n petition was filed in the Court of Claims to reeoveij 
compensation for carrying United States mail between! 
Nashville and Chattanooga from March 31 to June 8,j 
1861, this action having been instituted subsequent to] 
1871, in which year a bill in Equity had been filed byj 
the United States against the Nashville, Chattanoogaj 
& St. Louis Rv. Company to enforce certain demandsl 
of the Government against said company. As a result 
of the action of 1871 an agreement was entered into 
and a consent decree was signed, settling all claimsj 
between the Government and the Railway Company, j 
The present case being filed after 1871 -was filed bv the! 
Railway Company on the assumption that the carrying j 
of mail from the period of March 31 to June 8, 18611 
had not been taken into consideration when the consent 
decree was entered into in 1871. The Supreme Court j 
refused to grant the Railway Company’s claim on the j 
basis that the decree by consent in 1871 was in full | 
settlement, satisfaction, and discharge of all mutual 
claims between the Railway Company and the Govern- j 
ment, and with relation to the consent decree Justice 
Gray of the United States Supreme Court said: 

“But the insurmountable difficulty is that the for- j 
mer decree appears upon its face to have been | 
rendered by consent of the parties.”, 

and later held that it, therefore, could not be reversed | 
on appeal. The Court further held by way of dicta that j 
Courts of Chancery generally hold that from a decree ! 
by consent no appeal lies, citing in support thereof i 
2 Dan. Ch. Praet. Ch. 32, p. 1; French v. Shoticell, 5 
Johns Ch. 555; and Winchester v. Winchester, 121 
Mass. 127. 
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There are hundreds of cases in the State Courts con¬ 
firming appellee’s contention that from a consent de¬ 
cree there is no appeal, namely, State v. Conklin i 7 . 54 
Kan. 108, which was cited in Paulsen, et al. v. McCor¬ 
mick, 133 Kan. 523, in which the Court said that time 
and time again it has been held that anything that 
savors of acquiescence in a judgment cuts off the right 
of appellate review. The same being held in Orton. 
el al. v. Elliott, et al., 69 Okla. 233; Barnes, et al. v. 
Lynch, et al., 9 Okla. 11 , 59 Pac. 995; City of Lawton v. 
Ayers, 40 Okla. 524; Bergman, et al. v. Rhodes. 33 Ill. 
137: and in Parish v. McGoivn, 39 App. D. C. 184, which 
was later reversed by the Supreme Court on other 
grounds in 237 U. S. 285, this Court said on page 201 : 

“There is no question but that one consenting to 
a final judgment or decree in a Court having juris¬ 
diction of the subject matter will not be heard to 
complain of error therein on appeal or writ of 
error.” 

Citing, United States v. Babbitt, supra, and Nashville. 
Chattanooga & St. Louis By. Company v. United 
States, supra. 

In the case of Ganss v. Goldenberg, 39 App. D. C. 597. 
this Court said in substance that an appellant by con¬ 
senting to the entry of the judgment below is estopped 
from contesting the entry thereof on appeal. This case 
resembles the instant case in that there was no full 
hearing of the case on its merits at the trial below. 
This Court held that it could not be substituted for the 
trial Court, and that it was bound by what appeared on 
the record and that it appearing that the appellants 
below had consented to the entry of judgment that the 
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motion to dismiss the appeal would necessarily have to 
Ik* granted. In the instant case the appellants, after 
a partial hearing below, entered into an agreement 
stating that if it was not kept according to its terms 
that they would agree to the dismissal of the complaint] 
by their counsel, and this is what occurred since they 
did not abide by the terms of their agreement, and ap¬ 
pellee respectfully states that they cannot now be heard 
to complain. 


CONCLUSION. 

Therefore, appellee having shown that the Court be¬ 
low committed no error, as complained of by the appel¬ 
lants, in refusing to grant appellants additional time 
in which to perform their agreement, and that the 
Court below was not requested to modify, vacate or 
relieve the appellants from the terms of their agree- j 
ment, and that if that had been the request of appel- j 
iants, the Court below, after considering all of the j 
facts, exercised good judgment in a fair and impartial 
manner in refusing the appellants’ request. It is the i 
belief of appellee that the Court was more than fair 
and reasonable in its action toward the appellants and 
that there was no abuse of its discretion and that it 
did not act in an arbitrary, capricious or unjust man¬ 
ner, but that it stayed well within the bounds of pro¬ 
priety in the action which it took. The decree entered j 
herein was a consent decree, which appellants cannot j 
deny, and of which they now complain for the first 
time. All of this being true, it is the considered opin- ] 
ion, in the light of the law which he has cited and the j 
facts presented to this Court, that the order dismissing 
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the complaint of appellants in the Court below should 
be affirmed. 


Respectfully submitted: 





